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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations ‘of general applica- 
bility which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 1952 ed. 601 et seq.), the Com- 
modity Exchange Act (7 U.S.C. 1952 ed. Chapter 1), the Grain 
Standards Act (7 U.S.C. 1952 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U.S.C. 1952 ed. 181 et seq.), the Perish- 
able Agricultural Commodities Act, 1930 (7 U.S.C. 1952 ed. 
499a et seq.), and the United States Warehouse Act (7 U.S.C. 
Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 4988) 


In re ABBOTTS DAIRIES, INC., HARBISONS’ DAIRIES, FORE- 
MOST DAIRIES, INC., SUPPLEE-WILLS-JONES MILK Co., BALD- 
WIN DAIRIES, INC., BREUNINGER DAIRIES, INC., MAR- 
TIN CENTURY FARMS, INC., WAWA DAIRY FARMS, AND TURNER 
& WeEscoTT, INC. AMA Docket No. 61-12. Decided April 12, 
1957. 


Adequacy of Petition—Application to Dismiss Denied 


The factual statements contained in the petition are sufficient to permit re- 
spondent to file an answer thereto. 


Duane, Morris and Heckscher, of Philadelphia, Pennsylvania, for petitioners. 
Mr. Joseph A. Walsh, for Agricultural Marketing Service. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DENYING APPLICATION TO DISMISS 


In this proceeding under Section 8c(15(A) of the Agri- 
cultural Adjustment Act (1933) as reenacted and amended 
by the Agricultural Marketing Agreement Act of 1937 and 
subsequent amendments (7 U.S.C. 601 et seq.), the respondent 
filed an application to dismiss the petition filed herein. The re- 
spondent contends that the petition filed in this proceeding does 
not comply with the act and with the applicable rules of prac- 
tice (7 CFR 900.52(b) ) in that the petitioners have no justici- 
able interest to challenge the validity of an amendment to Or- 
der No. 61, as amended (7 CFR 961.1 et seq.), regulating the 
handling of milk in the Philadelphia, Pennsylvania, marketing 
area and that the remaining complaints of the petition do not 
contain a full statement of the facts upon which the petition 
is based. The respondent asks that the petition be dismissed 
without prejudice to the right of the petitioners to file an 
amended petition containing proper allegations. Petitioners filed 
an answer to the application to dismiss on March 25, 1957. 


In the petition, petitioners challenge the validity of amend- 
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ments to Order No. 61, as amended, effective June 1, 1954 (21 
F.R. 3671), which it is alleged (1) enlarged the “producer milk 
plant definition” contained in the order, (2) deleted from the 
order the out-of-area pricing provisions for milk disposed of 
outside federally regulated marketing areas and (3) exempted 
handlers regulated under Order No. 27, as amended, regulating 
the handling of milk in the New York metropolitan marketing 
area, from Order No. 61 prices for milk which they sell in the 
Philadelphia, Pennsylvania, marketing area. 

Respondent objects to that part of the petition filed herein 
dealing with the latter two alleged changes of the order on the 
grounds that the petition failed to set forth facts upon which 
the petition is based, the manner in which petitioners claim to 
be affected thereby and the particular provisions of the order al- 
leged to be contrary to law. The petition alleges that these 
contested changes require petitioners to pay Class I prices on 
milk sold in nonfederally regulated markets even though non- 
regulated handlers are free to pay much lower prices for milk 
which they sell in competition in those areas and that Class I-C 
milk under the New York order: “is being sold in Southern 
New Jersey as well as in the Philadelphia Milk Marketing 
Area in competition with milk sold by the petitioners. The New 
York Class I-C price is lower than the Philadelphia Class I 
price and petitioners are unfairly discriminated against. The 
result is that the handlers of New York I-C milk enjoy a sub- 
stantial competitive advantage over the handlers of Phila- 
delphia Class I milk in the Southern New Jersey areas as well 
as in the Philadelphia Milk Marketing Area.” 

It is clear from the petition that petitioners in this connec- 
tion are complaining of discrimination or unfair advantage 
which unregulated handlers and handlers regulated under Or- 
der No. 27, as amended, enjoy at the expense of petitioners and 
the petition sets forth facts which indicate the basis of the al- 
leged discrimination. The factual statements contained in the 
petition are sufficient to permit the respondent to file an answer 
thereto (Cf. In re Oak Tree Farm Dairy, Inc., 8 A.D. 1001 
(1949) ; In re Fiorlat Dairy Products, 8 A.D. 1082 (1949) ), and 
demonstrate generally the manner in which petitioners claim 
to be affected by the amendment effective June 1, 1956. Re- 
spondent is, in effect, asking for matters of evidence which 
are properly a part of an oral hearing and not a question of 
pleading. It may very well be that the petition does not state a 
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cause of action in this connection upon which relief can be 
granted. But we do not consider the petition to be inadequate in 
the statement of what the petitioners consider to be their cause 
of action. 


In addition, respondent alleges that the amendment effective 
June 1, 1956, did not change the pricing of milk sold in the 
Philadelphia marketing area by handlers regulated under Order 
No. 27, as amended. Even if this should be the case, the peti- 
tioners may challange the validity of the pricing of such milk 
under the order. Respondent further contends that the exemp- 
tion with respect to milk from regulated plauts under Order No. 
27, as amended, contained in section 961.61 of the order (7 CFR 
961.61) has no application to a situation in which Class I-C 
milk under the New York order may be involved. It is for 
petitioners to prove that such relation exists and dismissal of 
the petition is not warranted on the basis of this alleged 
deficiency. 


Respondent contends too that the petitioners do not have a 
justiciable interest to challenge the amendment of the producer 
milk plant definition contained in section 961.6(c) of the order 
(7 CFR 961.6(c) ) since such provision imposes no obligation 
on petitioners. Respondent claims that each of the petitioners is 
an operator of a pasteurizing and bottling plant subject to 
regulation under the order and has no standing to sue with 
respect to section 961.6(c) as such section applies only to the 
operator of a supply plant. These allegations of fact are not 
accompanied by affidavits or documentary evidence substantiat- 
ing them. Moreover, petitioners in their answer to the applica- 
tion to dismiss allege that the amendment of section 961.6(c) 
has deprived them of the right of purchasing milk from un- 
regulated sources. They argue that as a result of such amend- 
ment it has become more difficult for handlers to acquire 
supplemental milk from unregulated producers during periods 
of short supply when petitioners’ regular producers are unable 
to meet the temporary demand. While this allegation should 
have been in the petition as required by the applicable rules of 
practice we do not consider it necessary to dismiss this part of 
the petition for such reason at this time and we believe that 
at this preliminary stage of the proceeding the allegation is 
sufficient from the standpoint of justiciable interest to have the 
proceeding continue on this issue as well as the other issues 


made by the petition. 
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Accordingly, the application to dismiss is denied. An answer 
to the petition shall be filed within 15 days after the date of 
this order in accordance with section 900.52 of the rules of 
practice (7 CFR 900.52a). 


Copies hereof shall be served upon the parties. 









(No. 4989) 









In re CLOVER LEAF DAIRY COMPANY, DIXIE DAIRY COMPANY, 
PLEASANT VIEW DAIRY COMPANY, PRAIRIE VIEW DAIRY COM- 
PANY, AND PURE MILK ASSOCIATION. AMA Dockets No. 41-41 

and No. 41-42. Decided April 26, 1957. 








Classification of Milk—Surplus Milk Manufacturing Area 





The order provisions required the protested reclassifications. It is also pointed 
out that the incorporation of the surplus milk manufacturing area con- 
cept in the order constituted a valid exercise of administrative discretion; 
that a change in a regulation as a result of experience or new develop- 
ments does not mean in itself that the regulation before the change was 
illegal; and that milk must be Grade B at the time of the receipt by the 
regulated reporting handler from producers to qualify as Grade B milk 
for purposes of classification under the order. 











Messrs. Fred Nonnamaker and Martin Burns, of Chicago, Illinois, for peti- 
tioners. Mr. Joseph A. Walsh, for Agricultural Marketing Service. Mr. 
Jack W. Bain, Hearing Examiner. 







Decision by Thomas J. Flavin, Judicial Officer 







PRELIMINARY STATEMENT 





This is a consolidation of two proceedings under Section 
8c(15(A) of the Agricultural Adjustment Act (1933), as re- 
enacted and amended by the Agricultural Marketing Agreement 
Act of 1937 and subsequent amendments (7 U.S.C. 601 et seq.), 
involving the construction and validity of the classification pro- 
visions of Order No. 41, as amended (7 CFR 941.1 et seq.), 
which regulates the handling of milk in the Chicago, Illinois, 
marketing area. The petitioners are handlers regulated by the 
order. 

Under the order all handlers report monthly to the market 


administrator thereof the receipts of milk, the order classifi- 
cations in which milk is utilized and the value of the milk to 
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them at the order prices for the various classifications. From 
the reports of all handlers an average price per hundredweight 
for all regulated milk is computed, called the uniform or “blend” 
price, and each handler pays this uniform price to the pro- 
ducers who made the deliveries to him. Since the value per 
hundredweight at the order prices may be greater or less than 
the average value or uniform price, the handler pays into or 
draws out of a producer-settlement fund the amount by which 
the value of his milk at the order prices is greater or less, as 
the case may be, than the average value. 


The petitioners complain of the actions of the market ad- 
ministrator for the order in reclassifying milk which the pe- 
titioners sold to Crystal Dairy Products Company during the 
period April 1952 through February 1953. Crystal Dairy Prod- 
ucts Company operates a plant at Remington, Indiana, that is 
not regulated by the order. In their required monthly reports 
to the market administrator, the petitioners listed the milk in- 
volved as Class IV milk, the lowest priced classification of milk 
under the order. After the usual audit to verify the petitioners’ 
reports the market administrator determined that the utiliza- 
tions of the milk in issue warranted classifications higher than 
reported by petitioners. Since the milk was reported by the 
petitioners as utilized in the lowest priced classification, the 
reclassification upward of such milk resulted in a debit to each 
petitioner in its account with the market administrator. 

Petitioners contend, in effect, that the market administrator’s 
reclassification of the milk was arbitrary and capricious in that 
(1) the actual utilization of the milk was disregarded and (2) 
the petitioners had no control over the movement of the milk 
which formed the basis of its reclassification. Petitioners further 
allege, among other things, that the market administrator im- 
properly construed order language and that the contested re- 
classification was contrary to the purposes of the act and in ef- 
fect an abuse of discretion by the market administrator. 


An answer to each petition was filed by the Acting Assistant 
Administrator, Production and Marketing Administration (now 
known as the Agricultural Marketing Service), United States 
Department of Agriculture. The answers upheld the market 
administrator’s actions and the subsequent charges as being in 
accordance with law and the terms of the order. The two pro- 
ceeding were thereafter sent to the Office of Hearing Examiners, 
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United States Department of Agriculture, and assigned to Jack 
W. Bain, Hearing Examiner, who set them for hearing in Chi- 
cago, Illinois. The two proceedings were consolidated for hear- 
ing by consent of the parties and a single hearing was held 
on June 7, 1955. Many of the facts were stipulated by the 
parties and three witnesses testified. At the hearing, Pure Milk 
Association was represented by Martin Burns, Attorney at Law, 
Chicago, Illinois, and the remaining petitioners were repre- 
sented by Fred Nonnamaker, Attorney at Law, Chicago, Illinois. 
Respondent was represented by Joseph A. Walsh, Office of the 
General Counsel, United States Department of Agriculture. 
After the hearing, the parties filed briefs. On April 13, 1956, 
the hearing examiner issued a report containing proposed find- 
ings of fact and conclusions and recommending that the pe- 
titions be dismissed. The petitioners filed exceptions to the 
hearing examiner’s report. 

In general the issues concern the classification of milk under 
the order some of which moved from the regulated plants of the 
petitioners to a plant outside an area defined in the order as 
“the surplus milk manufacturing area” and some of which 
moved from the petitioners’ plants to an unregulated plant 
within the defined area. The order sets out different methods 
of classifications for milk moved outside the defined area than 
for milk moved to an unregulated plant within the area. 


FINDINGS OF FACT 


1. The names and addresses of the petitioners herein are as 
follows: 
Clover Leaf Dairy Company, an Indiana corporation, 
1000 Massachusetts Street, Gary, Indiana 


Dixie Dairy Company, an Illinois corporation, 
1200 West Fifteenth Avenue, Gary, Indiana 


Pleasant View Dairy Company, a partnership composed of 
Nicholas E. Leep and Hilda Leep, 2625 Highway Street, 
Highland, Indiana 


Prairie View Dairy Company, a partnership composed of 
David F. Allen, Norman Allen and K. Edward Allen, 
5001 Olcott Avenue, East Chicago, Indiana 


Pure Milk Association, an Illinois cooperative marketing 


corporation, 
608 South Dearborn Street, Chicago, Illinois 
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2. The petitioners are handlers who operate regulated plants 
under Order No. 41, as amended, which regulates the handling 
of milk in the Chicago, Illinois, marketing area. 


3. The pertinent provisions of the order relating to the 
classification of milk are as follows: 


“$941.40 Basis of Classification. All milk and milk prod- 
ucts received by a handler (including his own farm pro- 
duction) shall be reported by the handler in the classes set 
forth in paragraph (b) of this section: Provided, That 


* * * 


“(b) Any milk moved as milk or skim milk in fluid form 
from a regulated plant to any plant located outside the 
following area (hereinafter referred to as ‘surplus milk 
manufacturing area’) shall be classified as Class I milk, 
any milk so moved as cream in fluid form, frozen cream, 
other cream frozen, plastic cream, powdered cream,... 
shall be classified as Class II milk.... 


“(c) Any milk moved as milk, skim milk, or cream in 
fluid form from a regulated plant to...an unregulated milk 
plant so located, which milk plant manufactured during 
the delivery period butter, cheese, evaporated milk, con- 
densed milk or skim milk, whole milk powder, nonfat dry 
milk solids, casein or ice cream powder shall be classified 
under §941.41 according to its utilization at the latter 
plant or establishment, as shown by adequate daily records: 
Provided, That (1) If in such unregulated plant or estab- 
lishment, such receipts from a regulated plant are com- 
mingled with its other receipts, the receipts of the regu- 
lated milk or skim milk shall be allocated, according to 
such daily records, to the available quantity of Class III 
(a) milk, Class III milk, Class IV milk, Class II milk, and 
Class I milk, in that sequence;... 

“$941.41 Classes of utilization. Subject to the conditions 
set forth in §§941.40, 941.42, 941.48, 941.44, and 941.45, 
the classes of utilization of milk shall be as follows: 

ok * OK 

““(b) Class II milk shall be all milk and milk products 
the butterfat from which is contained in sweet or sour 
cream, any cream product in fluid form having more than 
6 percent butterfat, butter cream, filled cream, frozen cream, 
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plastic cream, powdered cream, eggnog, yogurt, ice cream, 
ice cream mix (liquid or powder), cottage cheese, and any 
other milk product of composition and texture similar to 
any of the products named in this paragraph, except that 
this definition shall not include butterfat: 

* * * 

“(2) Derived from Grade B milk and used in frozen 
cream, plastic cream, ice cream, and ice cream mix (liquid 
or powder) if such use is not in violation of the applicable 
health requirements. 

“(c) Class III milk shall be all milk and milk products 
the butterfat from which is contained in: 

* * * 

“(4) Frozen cream, plastic cream, ice cream, and ice 
cream mix (liquid or powder) referred to in the exception 
in paragraph (b) (2) of this section. 

* a * 


“$941.42 Responsibility of handlers. In establishing classi- 
fication the responsibility of handlers shall be as follows: 


Any milk received from producers shall be classified as 
Class I milk unless the handler who receives such milk 
directly from producers proves to the satisfaction of the 
market administrator that such milk should be classified 
in another class without regard to whether such milk has 
been used or disposed of (whether in original or other 
form) by such handler(s), or by any unregulated plant(s).” 


4. During the period April 1952 through February 1953, 
the petitioners, some in all months and others in only some of 
the months, sold Grade A milk, as defined in the order, to 
Crystal Dairy Products Company, Remington, Indiana, f.o.b. 
tank trucks provided by Crystal Dairy at the petitioners’ plants, 
except for some milk diverted directly from petitioners’ produc- 
ers to Crystal Dairy’s plant. The petitioners reported this milk 
and accounted to the market administrator for it as Class IV 
milk. Crystal Dairy Products Company was not a handler 
‘under the order and it operated a milk plant at Remington, 
Jasper County, Indiana, within the surplus milk manufacturing 
area, which plant was not a regulated plant under the order. 
This plant had facilities for receiving, pasteurizing, separating, 
condensing and drying milk and churning butter; and Crystal 
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Dairy Products Company maintained satisfactory daily records 
of receipts and utilization at such plant. 


5. Part of the milk sold by petitioners to Crystal Dairy was 
picked up in tank trucks at petitioners’ plants by the vendee 
and moved, without being removed from such trucks or com- 
mingled with any other milk, to the unregulated milk manu- 
facturing plant of Swift and Company located at Marion, Grant 
County, Indiana, outside of the surplus milk manufacturing 
area, After audit, the market administrator reclassified this 
milk as Class I milk and billed petitioners for the difference 
between the Class IV and Class I milk prices. 


6. The remainder of the milk sold by petitioners to Crystal 
Dairy and involved in these proceedings was moved by the ven- 
dee by tank truck from petitioners’ plants to the purchaser’s 
plant at Remington, Indiana, or was diverted by petitioners 
from their producers directly to Crystal Dairy’s plant instead 
of first being received at petitioners’ plants and then reshipped 
to the purchaser’s plant. All this milk that was received at 
Crystal Dairy’s plant was there commingled with Grade B milk. 
Part of this commingled milk was used by Crystal Dairy in its 
Remington, Indiana, plant to manufacture Class III (a) milk 
products. The rest of the commingled milk was separated at 
the Remington, Indiana, plant and the cream obtained there- 
from was in part (a) used by Crystal in its Remington plant 
in the manufacture of butter, a Class IV milk product, (b) dis- 
posed of and moved by Crystal in the form of cream to un- 
regulated plants located outside the surplus milk manufacturing 
area, and (c) disposed of and moved by Crystal in the form 
of cream to other unregulated plants within the surplus milk 
manufacturing area where the cream was utilized in the manu- 
facture of ice cream. 


7. Upon audit, the market administrator classified all the 
commingled milk described in Finding of Fact 6 on a daily 
basis and allocated the portion thereof received from petitioners 
in accordance with the allocation provisions of section 941.40(c) 
of the order. Part of petitioners’ milk was allocated to Class IV 
milk and is not involved in these proceedings because petitioners 
had reported all milk sold to Crystal Dairy in such class. Some 
of petitioners’ milk was reclassified from Class IV to Class III 
(a) as a result of such allocation and the balance of petitioners’ 
milk was reclassified from Class IV to Class II milk. The mar- 
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ket administrator accordingly debited petitioners’ accounts for 
the difference between Class III (a) and Class IV milk prices 
and between Class II and Class IV milk prices. 


8. As a result of the reclassifications described in Findings 
of Fact 5 and 7, the market administrator issued audit adjust- 
ments with respect to each petitioner in the following amounts, 
which billings have not been paid: 


Clover Leaf Dairy Company $ 2,894.54 
Dixie Dairy Company 5,219.25 
Pleasant View Dairy Company 2,071.56 
Prairie View Dairy Company 80.93 
Pure Milk Association 14,340.05 


Total $24,606.33 


9. The decision of the Secretary (16 F.R. 5777) with re- 
spect to the amendment to Order No. 41, as amended, consoli- 
dating the Chicago and Suburban Chicago milk orders (which 
decision approved and adopted as its material issues and find- 
ings and conclusions, as if set forth in full in the decision, the 
material issues and the findings and conclusions of the recom- 


mended decision with some revisions) provided for the classifi- 
cation of milk disposed of by a regulated plant to an unregulated 
plant located within the surplus milk manufacturing area, as 
follows (16 F.R. 3842, 3851): 


“The present basis of determining the classification of 
milk disposed of to unregulated plants can result in charges 
to handlers which may be difficult to anticipate. A handler 
who has surplus milk to dispose of can determine within 
reasonable limits the first use of the milk. However, he 
frequently is not in a position to determine what use will 
be made of the product after it has been disposed of to 
subsequent processing plants. If the product is reused in 
another product of a higher classification, the milk is sub- 
ject to reclassification and must be priced accordingly. In 
order to simplify the administration of the order and to 
give handlers assurance of a final classification of their 
milk within a reasonable time, the order is revised to 
specify that the classification of milk moving from a regu- 

~~ Jated plant to an unregulated plant located within the sur- 
plus milk marketing area shall be based upon its utilization 
at the first unregulated plant where ‘the whole milk is pro- 
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cessed into a product. After the milk moves from a 
regulated plant to an unregulated plant it cannot come back 
into Chicago to be sold for any product covered by the 
Chicago milk ordinance, and for most of the marketing area 
outside of Chicago this milk can be used only in certain 
manufactured products....” [Emphasis supplied.] 


10. The surplus milk manufacturing area was incorporated 
into the order by an amendment effective September 1, 1946 
(11 F.R. 9606) based upon evidence adduced at a hearing held 
February 19-22, 1946, pursuant to notice published in the 
Federal Register on February 12, 1946 (11 F.R. 1568). The 
evidence adduced at such hearing with respect to the purpose 
and establishment of the surplus milk manufacturing area was 
to the effect that appreciable quantities of milk and cream had 
been shipped from the plants of regulated handlers to non- 
handlers’ plants located as far away from the marketing area 
as Texas, North and South Carolina, Georgia, and the Eastern 
States; that classification of such milk or cream on the basis of 
its use in such distant areas involved a great deal of expense 
and time as, among other reasons, the market administrator’s 
auditors had to audit the records of the purchaser to verify 
the reported use of the milk or cream; that to eliminate this 
problem a limited area was proposed within which use would be 
determined and which would contain sufficient manufacturing 
facilities to handle the Chicago surplus; that the area proposed 
as the surplus milk manufacturing area was composed of the 
counties to which over a period of several years Chicago sur- 
plus milk and cream had moved and included the counties to 
which surplus milk moved during June 1944, the month when the 
Chicago market experienced the most difficulty in disposing of 
surplus up to that time; that the plants located in counties in- 
cluded in such surplus area are properly within the Chicago 
milkshed; and that when milk or cream is shipped beyond an 
economical distance for use in manufacturing, the normal move- 
ment of the milk or cream beyond such distance would be to a 
handler who required it for use in the higher classes of utiliza- 
tion. Such evidence may be found at pages 91-147, 227-234 and 
298-332, and in exhibits 11 and 12 of the record of the February 
19-22, 1946, hearing. Subsequent to the hearing and the amend- 
ment resulting therefrom, additional counties were added to the 
surplus milk manufacturing area from time to time as the result 
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of amendment hearings and the purpose and basis for such 
area were reaffirmed. 


11. The decision referred to in Finding of Fact 9 provided 
as to the classification of ice cream, ice cream mix and other 
frozen dessert mixes produced from Grade A milk as defined 
in the order, as follows: 


“It is concluded that ice cream, ice cream mix, and 
frozen desserts which are made from Grade A milk should 
be included in Class II milk. To classify the subject prod- 
ucts produced from Chicago Grade A milk in Class III milk 
when sold outside the city limits of Chicago would return 
to producers for the milk therein less than an equivalent 
amount of milk utilized at a country manufacturing plant 
for evaporated milk or other Class III uses, since by use 
in Class III milk at the country location transportation 
costs to the marketing area on the volumes of milk (or 
cream) involved would be avoided. It would not be reason- 
able to permit Grade A milk which might be available for 
ice cream to be priced as Class III milk when it would re- 
turn as much or more in manufacturing uses in the country. 
Prices to producers for milk meeting the Grade A standard 
should be designed to bring forth a sufficient supply of 
such milk to meet the demands for which it is required, 
but not to create undue surpluses of high quality milk or 
to provide regular supplies for milk products for which 
milk of different quality may be used. Similarly, ice cream 
made from Grade A milk under the inspection of other 
health authorities in the marketing area also should be 
classified as Class II milk.” 


CONCLUSIONS 


I 


First for consideration is the milk moved from the petitioners’ 
plants by Crystal’s tank truck to the plant of Swift and Com- 
pany located in Marion, Grant County, Indiana. There is no 
dispute about the fact that the milk was so moved and that 
the Swift plant was situated outside the “surplus milk manu- 
facturing area” as defined in section 941.40(b) of the order. 
Section 941.40(b) of the order, as is seen from Finding of Fact 
8, specifically prescribes that milk in fluid form moved from a 
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regulated plant to a plant outside the surplus milk manufactur- 
ing area shall be classified as Class I milk. Of course section 
941.41 of the order contains the classifications of milk according 
to utilization as milk, cream, butter, cheese, etc., but this sec- 
tion expressly provides that such classifications are subject to 
the provisions of section 941.40. Without doubt, then, the order 
as written required classification of the milk as Class I whether 
or not the milk was made into cheese, a Class IV product, at 
the Swift plant. Accordingly, the action of the market admin- 
istrator in reclassifying the milk from Class IV, as reported 
by the petitioners, to Class I as prescribed by the order can 
hardly be called arbitrary or capricious. 


The next question for consideration is whether the applicable 
provisions of the order are arbitrary or capricious, or unsup- 
ported by evidence in the promulgation record upon which they 
were adopted. The petitioners do not seem to argue that there is 
anything legally wrong with the provisions as written, and 
Finding of Fact 10 shows that the order provisions for Class 
I classification for milk moved in fluid form from regulated 
plants to plants outside the surplus milk manufacturing area 
were supported by adequate evidence and are reasonable, that 
is to say, not lacking in substantive due process. 


The petitioners pitch their case mainly on the ground that 
while the order may technically provide for the results pro- 
tested, the order should not be applied as written to the facts 
here. They point out that they sold the milk to Crystal Dairy at 
Class IV prices, that once the milk got into Crystal’s tank 
trucks it could no longer be sold as Grade A fluid milk in the 
Chicago marketing area, that they assumed Crystal would use 
the milk in such a way as to qualify the milk for Class IV under 
the order, that the petitioners had no control over Crystal’s 
handling and disposition of the milk and the surplus milk manu- 
facturing area was enlarged about two years after the events 
here to include Grant County, Indiana, the location of the Swift 
plant. The petitioners look upon the reclassifications as a kind 
of penalty resulting in hardship to them and they invoke the 
“equities” of the situation. 


Petitioners’ arguments as to their lack of control over the 
utilization or disposition of the milk by the purchaser from 
them or as to their intent with respect to the utilization of the 
milk by the purchaser have no controlling merit. The classifica- 
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ion of milk is not dependent upon legal ownership or control 
(Shawangunk Cooperative Dairies, Inc. v. Jones, 153 F.2d 700 
(2d Cir. 1946) ) or upon the intent of the reporting handler. 
It was petitioners’ responsibility, in order to get Class IV classi- 
fication for the milk, to make certain that the milk was so 
utilized by the vendee or unregulated plant as to qualify for 
such classification. The handler at the initial receiving plant is 
the unit about which the entire administrative regulation re- 
volves. In re Clover Leaf Dairy Company, 15 A.D. 339 (1956) ; 
cf. Shawangunk Cooperative Dairies, Inc. v. Jones, supra. The 
operators of unapproved plants are not subject to regulation 
under the order and are not obligated to report to the market 
administrator or to make any accounting with respect to their 
operations. The regulated handler who receives milk from pro- 
ducers is responsible for placing the milk in the stream of regu- 
lation and is accountable under the order for the quantity of 
milk received, the butterfat content thereof and the payment to 
producers therefor. It is not unreasonable to hold him account- 
able for the classification of milk received from producers. See 
Shawangunk Cooperative Dairies, Inc. v. Jones, supra. Peti- 
tioners could have protected themselves in their dealings with 
Crystal Dairy by contract or they could have requested, as they 
eventually did, that the vendee not dispose of any of the milk 
sold to it outside the surplus milk manufacturing area. 


Petitioners further contend that facilities for disposing of the 
alleged surplus milk shipped directly to the plant located out- 
side the surplus milk manufacturing area and, in fact, facilities 
for disposing of the remaining milk involved herein in any 
manner other than was employed were not readily available to 
them due, in part, to the location of their plants with reference 
to the surplus milk manufacturing area. The cooperative pe- 
titioner relates that it had to restrict its manufacturing opera- 
tions at its plant in Gary, Indiana, because of the complaints 
of nearby residents. It is not clear what inferences petitioners 
are attempting to draw from these alleged facts. It has been 
found and concluded above that the incorporation of the surplus 
milk manufacturing area concept in the order and the resulting 
classification of milk moving outside thereof constituted a valid 
and reasonable exercise of administrative discretion. Moreover, 
petitioners do not seem to question the validity of this classifi- 
cation scheme or the substantiality of the evidence in support 
thereof. Therefore, the pertinent provisions of the order con- 
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tinued to be effective and applicable until modified or suspended 
by subsequent legislation or subsequent regulations adopted in 
compliance with duly ordained standards of administrative pro- 
cedure. Willapoint Oysters, Inc. v. Ewing, 174 F.2d 676, 683 
(9th Cir. 1949), cert. denied, 338 U.S. 860 (1950) ; In re Clover 
Leaf Dairy Company, supra. If the petitioners are saying that 
the provisions in the order for the surplus milk manufacturing 
area were invalid for lack of substantive due process at the 
times involved here in that such area did not include Grant 
County, Indiana, they have fallen far short of making such 
a case. The fact that a subsequent hearing for the amendment 
of the order, held almost two years after the events here, showed 
it to be desirable to expand the area does not prove that the 
existing area was unreasonable and invalid at the time of the 
transactions involved. A change in a regulation as a result of 
experience or new developments does not mean in itself that 
the regulation before the change was illegal. General Ice Cream 
Corporation v. Benson, 217 F.2d 646 (2d Cir. 1954) ; Dairymen’s 
League Cooperative Association v. Brannan, 173 F.2d 57 (2d 
Cir. 1949), cert. denied, 338 U.S. 825 (1949). 


II 


Petitioners are also contesting the reclassification of milk 
which was received at petitioners’ plants,' sold to Crystal Dairy 
Products Company, commingled with other milk at Crystal 
Dairy’s plant, separated there and moved in the form of cream 
to plants located outside the surplus milk manufacturing area. 
The classification of milk moved from a regulated plant to an 
unregulated plant located within the surplus milk manufacturing 
area is also specifically prescribed by the order. Section 
941.40(c) thereof provides that milk so moved, subject to re- 
strictions not here pertinent, shall be classified “under §941.41 
according to its utilization at the latter plant,” that is, according 
to its utilization at the unregulated plant, as shown by adequate 
daily records. Consequently, milk moved to an unregulated plant 
located within the defined surplus milk manufacturing area is 


1Under headings II, III and IV of the Conclusions there is also involved milk which was 
received at the Crystal Dairy Products plant directly from petitioners’ producers rather than 
from the petitioners’ plants. Section 941.7(b) of the order recites that such milk “shall be 
deemed to have been received at the pool plant from which diverted.” The conclusions arrived 
at under these headings are applicable then to such “diverted’’ milk as well as to milk re 
ceived first at the petitioners’ plants and then transferred to the Crystal Dairy Products 
plant, 
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to be classified under the order on the same basis as it would 
have been if it was so utilized in a regulated plant. Section 
941.41(b) places milk disposed of in the form of cream in a 
Class II utilization. 


Petitioners would have us trace this milk beyond the first 
unregulated plant to determine its use for purposes of classifi- 
cation. In fact, petitioners apparently would follow the milk to 
its ultimate destination or, at the least, to its utilization at the 
plants located outside the surplus milk manufacturing area, As 
noted above, the order adopts the first unregulated plant as the 
situs for classification in this marketing situation. The transfer 
provisions do not cover movements of milk from one unregu- 
lated plant to another unregulated plant outside the defined 
area. Any possible doubt as to the meaning of order language 
engendered by this silence is dispelled by the “legislative intent” 
of section 941.40(c) as evidenced by the decision of the Secre- 
tary which preceded and formed the basis of the amendment 
to the order which consolidated the Surburban Chicago order 
with the Chicago milk order. (See Finding of Fact 9.) It ap- 
pears from the decision that in the situation before us the 
classification of the milk involved is to be based “upon its utili- 
zation at the first unregulated plant where the whole milk is 
processed into a product” [emphasis supplied], that is, its utili- 
zation at Crystal Dairy’s plant where the whole milk was 
processed or separated into cream. That cream is a milk product 
under the order can be seen from the definition of Class II milk. 
Section 941.41(b) defines Class II milk to be “all milk and 
milk products the butterfat from which is contained in sweet 
or sour cream...and any other milk product of composition and 
texture similar to any of the products named in this paragraph.” 
[Emphasis supplied.] Consequently, the proper classification for 
the milk involved in this section of the Conclusions is Class II, 
the same classification found by the market administrator. 


Should this milk be traced beyond the first unregulated plant 
where it was processed into a product, as contended by the 
petitioners, the order construction advanced by petitioners and 
the rationale of the transfer provisions of the order would also 
require a Class II classification for this milk. Milk moved as 
cream in fluid form from a regulated plant to a plant located 
outside the surplus milk manufacturing area is classified as 
Class II milk (see section 941.40(b) ). If the movement of 
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id cream from an unregulated plant within the surplus milk manu- 
n facturing area to a plant outside the surplus milk manufacturing 
a area is equated, pursuant to section 941.40(c), to a similar 


movement of cream from a regulated plant, as petitioners seem 
to contend, a Class II classification would still result since the 
: milk moved as cream to a plant outside the surplus milk manu- 
facturing area. Moreover, the reasons for classifying milk 


” moved as cream in fluid form from a regulated plant located 
e : : ; : 

outside the surplus milk manufacturing area in Class II are 
: present with at least equal force as to the classification of 
ws cream moved from an unregulated plant within the defined area 
: to a plant located outside thereof. 
; II 
, Another reclassification from Class IV to Class II which is 
,- being disputed by the petitioners involves that portion of the 
it milk which was sold to Crystal Dairy Products Company, com- 
r mingled with other receipts at the Crystal plant, separated and 
)- disposed of in the form of cream to other unregulated plants 
e located inside the surplus milk manufacturing area, and utilized 
i- in ice cream at the other unregulated plants. In this connection, 
s the parties stipulated that “with respect to such butterfat in 
= cream utilized in ice cream in nonregulated plants located 
* within the surplus milk manufacturing area, the classification 
t thereof and the amounts charged to each of the petitioners are 
correct if, in the final disposition of this case, it is held that 
d §§941.41(b) (2) and 941.41(c) (4) are not applicable to such 
t milk.” Section 941(b) (2) excepts from the Class II category 
1 butterfat derived from Grade B milk and used in, among other 
, products, ice cream, and section 941.41(c) (4) includes within 
r the Class III milk category such exception, that is, butterfat 


derived from Grade B milk and used in ice cream and other 
enumerated products. In summary, the order provides that but- 
terfat used in the manufacture of ice cream is expressly included 
in Class II unless such butterfat was derived from Grade B 
milk, in which event it takes the Class III classification. The 
petitioners contend, in effect, that when the Grade A milk re- 
ceived by petitioners was commingled with non-Grade A milk at 
Crystal’s plant prior to its use in ice cream, the Grade A milk 
initially received by petitioners became Grade B milk. 
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Here too, at the time of the transactions involved the order 
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based the classification of this milk upon its utilization at 
Crystal Dairy’s plant and not at the second or subsequent un- 
regulated plants (see section II of these Conclusions). The 
proper classification for this milk under the order was Class 
II as it was utilized at Crystal Dairy’s plant as cream, a Class II 
product. 


Nor would this conclusion be altered should we determine the 
classification of this milk on the basis of its use at the subse- 
quent unregulated plants. Grade A milk is defined in the order 
to mean “milk in fluid form labeled Grade A milk and milk 
from which milk in fluid form labeled Grade A may be obtained” 
(7 CFR 941.14), and Grade B milk means “milk other than 
Grade A milk.” (7 CFR 941.15.) The milk met the definition of 
Grade A milk when delivered by producers to petitioners’ plants, 
but after it was commingled with Grade B milk at the Crystal 
plant it could not be sold as Grade A milk due to ordinances 
of the applicable health authorities. However, the milk received 
at petitioners’ plants does not become Grade B milk for pur- 
poses of classification under tthe order because of its com- 
mingling with the lower grade milk. Although milk is classified 
and priced according to its disposition by handlers, the milk to 
be classified and priced is the milk received by regulated hand- 
lers from producers. The milk to be classified under section 
941.41 of the order is all milk and milk products received by 
the regulated reporting handler (see section 941.40) and not 
the commingled milk. When the milk received from producers 
by a handler is processed into milk products, it is the butterfat 
from such milk which is identified for purposes of classification. 
The butterfat to be classified herein was not derived from Grade 
B milk. 

Moreover, to treat this milk as coming within the “Grade B 
exception” to the Class II classification of milk utilized in ice 
cream is to disregard the purpose and history of such exception 
and the treatment of Grade B milk under the order. The assist- 
ant market administrator for the order testified that the ex- 
ception which permitted classification in Class III of Grade B 
milk used in ice cream was placed in Order No. 41, as amended, 
at the time of the incorporation of the Suburban Chicago order 
therein for the benefit of handlers who were formerly regulated 
under Order No. 69, the order regulating the handling of milk 
in the Suburban Chicago marketing area, and who were re- 
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ceiving Grade B milk from producers (see also Finding of Fact 
11). Accordingly, in order to avail himself fully of a Grade B 
milk classification under the order, the receiving handler must 
completely segregate Grade A and Grade B milk receipts and a 
“separate net pool obligation for Grade A milk and Grade B 
milk received from producers” is computed for each handler 
(see sections 941.64 and 941.70). [Emphasis supplied.] Simi- 
larly, the consolidated order provided for separate class 
prices, separate uniform prices, separate funds in the pro- 
ducer-settlement account and separate payments to and from 
the producer-settlement account. (See sections 941.52, 941.71, 
941.84 and 941.85) This separate treatment of Grade B 
milk under the order and the “Grade B exception” created 
a special case for handlers receiving Grade B milk. Such 
handlers represented a relatively small segment of regulated 
handlers as Chicago handlers could not receive Grade B 
milk since such milk was not approved by the Chicago Board 
of Health. Also, the “Grade B exception” was limited in scope 
as ice cream had to be made from Chicago approved milk for 
sale in Chicago. The interpretation and application of order 
provisions urged by petitioners would greatly expand the rela- 
tively narrow confines of the special exception accorded hand- 
lers receiving Grade B milk and would ignore the basis for 
classifying and pricing Grade A milk used in ice cream as 
Class II. The classification which the petitioners propose would 
not be limited to segregated receipts of Grade B milk by 
handlers in the Indiana portion of the marketing area but 
would enable any regulated Chicago handler to claim he is con- 
ducting Grade B operations merely by shipping Grade A milk 
to an unregulated plant within the surplus milk manufacturing 
area and there having it commingled with Grade B milk, which 
is the common method of handling Grade A milk moved to 
such plants. Hence, the special case created in the order would 
be stretched far beyond its original purpose. In addition, as seen 
from the recommended decision and the final decision accom- 
panying the amendment to the order which incorporated the 
Surburban Chicago order therein (16 F.R. 3842 and 5777), “‘it 
would not be reasonable to permit Grade A milk which might 
be available for ice cream to be priced as Class III milk when it 
would return as much or more in manufacturing uses in the 
country.” (16 F.R. 3849.) [Emphasis supplied.] This recom- 
mended decision and final decision further stated that “prices to 
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producers for milk meeting the Grade A standard should be de- 
signed to bring forth a sufficient supply of such milk to meet 
tthe demands for which it is required, but not to create undue 
surpluses of high quality milk or to provide regular supplies for 
milk products for which milk of different quality may be used.” 
(See Finding of Fact 11.) Thus, it can be seen that Grade A 
milk received by handlers and utilized in ice cream was not 
classified and priced as Class III milk in order, in part, to 
avoid its diversion to uses for which Grade B milk could be 
employed. Grade A milk is more expensive to produce and more 
valuable than Grade B milk. Petitioners’ interpretation of order 
language would reverse and negate these findings and conclu- 
sions of the Secretary. In view of the foregoing, it must be con- 
cluded that milk must be Grade B at the time of its receipt by 
the regulated reporting handler from producers to qualify as 
Grade B milk for purposes of classification under the order. As 
the milk in question was Grade A milk at the time of its re- 
ceipt at petitioners’ plants, the “Grade B exception” to the 
Class II classification of milk utilized in ice cream does not ap- 
ply and the market administrator was correct in his reclassifica- 
tion thereof. 


IV 


The remainder of the milk reclassified by the market adminis- 
trator was producer milk sold by petitioners to Crystal Dairy 
Products Company, commingled with other receipts at Crystal’s 
plant and used by Crystal at such plant in producing Class III 
(a) products. Upon audit of the receipts and utilization of milk 
at the Crystal Dairy plant, the milk in question was reclassified 
as Class III (a) milk pursuant to section 941.40(c) of the 
order. This provision requires the allocation of milk from a 
regulated plant which is commingled with other receipts at an 
unregulated plant located within the surplus milk manufactur- 
ing area to the available quantity of Class III (a) milk, Class 
III milk, Class IV milk, Class II and Class 1 milk, in that se- 
quence, according to adequate daily utilization records at the 
unregulated plant. Crystal Dairy maintained adequate daily 
records of receipts and utilization and the milk utilized at its 
plant each day was allocated to the available use of that day 
in the sequence specified in the order. Consequently, the market 
administrator properly applied order language and the con- 
tested reclassification was required by the order. In addition, 
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the method of allocation employed is an authorized use-of-milk 
classification for pricing purposes under the act. Bailey Farm 
Dairy Company v. Anderson, 157 F.2d 87 (8th Cir. 1946), cert. 
denied, 329 U.S. 788 (1946). Moreover, petitioners have made 
no attempt to introduce evidence or even argument with respect 
to their allegations of invalid reclassification of this milk and 
must be deemed ‘to have failed to sustain their burden of proof 
thereon. United States v. Rock Royal Cooperative, Inc., 307 
U.S. 533 (1939); Wawa Dairy Farms, Inc. v. Wickard, 56 F. 
Supp. 67 (E.D. Pa. 1944), aff'd, 149 F.2d 860 (3d Cir. 1945). 


V 


The petitioners seem to argue that while the order provisions 
may technically call for the reclassifications protested they 
should nevertheless be exempted from the application to them 
of the order as written. We are dealing here with the provisions 
of an order issued under the act after the usual procedures of 
notice, hearing, findings, etc. The legal nature of the order, then, 
is that of a rule or regulation which has the force and effect 
of law just as if the order were written into the statute itself. 
Dairymen’s League Cooperative Association v. Brannan, supra. 
Section 8c(15)(A) of the act, under which the proceeding is 
held, provides that any “handler subject to an order may file 
a written petition with the Secretary of Agriculture, stating 
that any such order or any provision of any such order or any 
obligation imposed in connection therewith is not in accordance 
with law and praying for a modification thereof or to be ex- 
empted therefrom.” [Emphasis supplied.] Therefore, we have 
for adjudication in this proceeding only legal issues pertaining 
to quasi-legislation and its application. Any modification or 
exemption granted would necessarily have to rest upon a ruling 
that the order, a provision thereof or an obligation imposed 
in connection therewith is not in accordance with law. 


The petitioners insist that the words “not in accordance with 
law” have a broader meaning than mere failure to comply with 
procedural requirements in the issuance of an order, such as 
adequacy of evidence in the promulgation proceeding and that, 
therefore, the petitioners should be held entitled to relief even 
though the applicable order provisions at the time they were 
issued may have been supported by the evidence upon which 
they were promulgated. We agree that absence of supporting 
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evidence in the promulgation proceeding is not the only reason 
for holding an order provision, or an obligation imposed in 
connection with an order, to be “not in accordance with law” 
and we believe that this language covers any constitutional or 
statutory invalidities.2 The “not in accordance with law” stand- 
ard for adjudication in this proceeding is the same as that 
provided in section 8c(15) (B) of the act for judicial review by 
the courts of rulings in this proceeding. 


The petitioners would expand the “not in accordance with 
law” field to cover cases of inadvertence, hardship, etc., and to 
include matters of “equity.” But the petitioners have not pointed 
out any authorities and we know of none wherein “equity” or 
“hardship” relieves a person of the requirements of a statute, 
or a regulation having ‘tthe force and effect of law, in the ab- 
sence of some “legal injury” to the person. We have consistently 
held in these proceedings for many years and so have the 
courts that it is not enough for relief that a person have inad- 
vertently or otherwise put himself in a position where the 
order provisions require him to pay more for milk than the 
actual use of the milk may justify. See e.g., General Ice Cream 
Corp. v. Benson, supra; Sauquoit Valley Farmers Cooperative, 
Inc. v. Wickard, 45 F. Supp. 104 (N.D. N.Y. 1942); In re 
Breakstone Bros., Inc., 5 A.D. 864 (1946); In re Breakstone 
Bros., Inc., 1 A.D. 26 (1942). And as we have pointed out above, 
the mere fact that the order was amended some time after the 
transactions here to enlarge the surplus milk manufacturing 
area does not in itself prove that the order provisions at the 
time of the transactions were invalid as lacking in substantive 
due process. 


In view of the foregoing the relief requested by the petitioners 
is denied and the petitions are dismissed. 


2In addition to holding order provisions invalid for lack of notice, hearing, etc., we have, for 
example, overruled a number of actions by market administrators of orders as arbitrary, cap- 
ricious or erroneous. See e.g., In re Vogt’s Dairies, Inc., 2 A.D. 85 (1943) In re Middletown 
Milk & Cream Company, 3 A.D. 84 (1944); In re Dellwood Dairy Company, 3 A.D. 1053 
(1944) ; In re Ferndale Farms, Inc., 4 A.D, 275 (1945); In re The Borden Company, 6 A.D. 
511 (1947); In re Potsdam Creamery, Inc., 9 A.D. 433 (1950). On the other hand, see §204(b) 
of the Emergency Price Control Act of 1942 (50 U.S.C. §924(b) ) which provides for invali- 
dating of orders when the Emergency Court of Appeals finds that an order, etc., “is not in 
accordance with law, or is arbitrary or capricious’, and see Berchem v. Reconstruction Finance 
Corporation, 191 F.2d 922, 924 (Em. App. 1951) holding that it was the court’s duty to de- 
termine not only whether an order was not in accordance with law but also whether it was 
arbitrary or capricious. 
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(No. 4990) 


ILLINOIS PACKING COMPANY v. UNION STOCK YARD AND TRANSIT 
COMPANY OF CHICAGO. P&S Docket No. 2195. Decided April 
11, 1957. 


Order Granting Reconsideration—Prior Order Amended 


The order of October 1, 1956, is amended as it is believed that certain state- 
ments in that order may be construed to have a broader applicability 
than intended. 


Mr. Irving T. Zemans, of Chicago, Illinois, for complainant. Mr. Thomas S. 
Tyler, of Winston, Strawn, Smith & Patterson, of Chicago, Illinois, for 
respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER GRANTING RECONSIDERATION, AMENDING PRIOR ORDER, 
AND DENYING ORAL ARGUMENT 


In this reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 161 et seqg.), an order 
was issued October 1, 1956, awarding reparation to the com- 
plainant in the amount of $3,466.50, with interest at the rate 
of 5 percent per annum from July 27, 1955, until paid. The 
order was based upon findings and conclusions that the death 
of 20 head of cattle belonging to complainant resulted from a 
failure on the part of respondent to render reasonable stockyard 
services. A copy of the order was served upon respondent Oc- 
tober 4, 1956. On October 29, 1956, respondent filed application 
for reconsideration of the prior order and oral argument. An 
order staying the order of October 1, 1956, was issued on 
October 30, 1956. A copy of respondent’s application was served 
upon complainant’s attorney November 1, 1956. An answer 
thereto was filed November 19, 1956. 

Respondent’s application for reconsideration and oral argu- 
ment is grounded upon the contentions that material provisions 
and conclusions of the order of October 1, 1956, are contrary 
to the evidence of record and that the effect of the order will 
be to impose upon posted stockyards burdens not contemplated 
by the act. We have carefully reviewed the entire record and 
are of the opinion that all the findings of fact of the order of 
October 1, 1956, are supported by the evidence and that the 
award of reparation should stand. We do believe, however, that 




















PACKERS AND STOCKYARDS ACT, 1921 
Cite as 16 A.D. 305 


306 





certain statements appearing in the order may be construed 
to have a broader applicability than intended. Therefore, the 
Conclusions of the order of October 1, 1956, are hereby amended 
to read as follows: 


CONCLUSIONS 


“It is complainant’s contention that the death of the 20 cattle 
on July 27, 1955, resulted from respondent’s failure to provide 
reasonable stockyard services in violation of the act, and, there- 
fore, respondent is liable for the value of the dead animals. 
Specifically, complainant contends that respondent yarded and 
locked complainant’s cattle in uncovered scale holding pens 
which were inadequate in area to accommodate the number and 
size of cattle placed therein, thereby exposing them to injury 
and death due to prostration from the excessive heat prevailing 
on the day in question. Complainant contends that respondent 
did nothing to alleviate the cattle’s condition so as to avoid their 
death, and failed to issue to its agents and employees any in- 
structions or orders reasonably conceived to prevent a loss such 
as that suffered by complainant in this case. 


“Respondent contends that there is no proof that the holding 
pens were inadequate in size to hold the number of cattle placed 
in each of them; that it was the standard and customary pro- 
cedure to hold cattle in pens which had no shelter, water or 
showering facilities; that respondent had more than fulfilled 
its duty with respect to complainant’s cattle by warning com- 
plainant that there were ‘hot’ cattle in the holding pens which 
should be taken care of; and that the loss in this case was due 
to complainant’s negligence in not removing the cattle from 
the holding pens at an earlier hour of the day. 


“Section 304 of the act declares it to be the duty of every 
stockyard owner ‘to furnish...reasonable stockyard services’ 
(7 U.S.C. 205).1 The duty imposed by the act and the regula- 
tions issued thereunder upon a stockyard owner with respect 
to the care of livestock in its custody and control is, at the least, 
comparable to the responsibility or liability of a bailee for hire 
under the common law. (See 40 A.L.R. 2d 988, 989.) Conse- 
quently, respondent was required to exercise reasonable care 
for the protection and safety of the livestock entrusted to its 


1See also §307 of the act (7 U.S.C. 208) and §201.82 of the regulations issued thereunder 
(9 CFR, 1955 Supp., 201.82). 
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control and custody (see e.g., Commercial Molasses Corp. v. 
New York Tank Barge Corp., 314 U.S. 104, 110 (1941) ; Ander- 
son v. Wilhelmaen, 37 F. Supp. 515 (D. Mass. 1941) ; 40 A.L.R. 
2d 988; 4 Williston on Contracts §1045 (Rev. ed. 1936) ), and 
respondent, in effect, does not deny that it is subject to such 
degree of care. We need not determine in this proceeding 
whether a stockyard owner is subject to any greater duty. 


“Cattle purchased at the stockyard are in the exclusive con- 
trol and custody of respondent from the time they are weighed 
until they are delivered to the buyer. In performing the stock- 
yard service of holding cattle which have been purchased at 
the stockyard, respondent determines which pen shall be used 
for a given lot of cattle and the number of cattle which shall 
be placed in the pen. In the yarding and holding of the cattle 
in question on July 27, 1955, the record indicates that the space 
allotted to the cattle in certain of the pens was less than that 
recommended by the Department to be allotted for such use 
under normal conditions. Moreover, the weather conditions in 
Chicago on July 27, 1955, were not normal. The temperature 
at 7:00 a.m. was 92 degrees Fahrenheit and the average tem- 
perature on July 27 was 14 degrees above normal. Between noon 
and 5:00 p.m. the temperature hovered between 99 and 100 de- 
grees Fahrenheit and the sun shone 98 percent of the time. 


“At about 1:30 p.m. respondent knew that certain cattle in 
holding pens at the stockyard were in distress from overheating, 
yet respondent did nothing during the remainder of the day to 
determine whether other cattle in respondent’s holding pens 
were similarly in distress. Furthermore, an employee of re- 
spondent was informed of the condition of complainant’s cattle 
in pen A759 at about 3:30 p.m. He looked at the cattle and 
saw that they were ‘pretty hot’ and that there ‘were three or 
four down in the pen’. Even at this time, respondent did nothing 
to relieve the distressed cattle except attempt to locate com- 
plainant’s employees. It is evident that at the time the condi- 
tion of the cattle was noted, the cattle could have been sepa- 
rated into smaller groups or, as was done at 4:15 p.m. when 
complainant’s employees arrived, moved to the shade of a scale 


house. bss id 

In view of all the circumstances involved herein and especially 
in view of the abnormal weather conditions and respondent’s 
knowledge at 1:30 p.m. that cattle in its holding pens were in 
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distress from overheating, we conclude that respondent’s in- 
action or failure to ascertain during the period 1:30 p.m. to 
3:30 p.m. on July 27, 1955, the condition of cattle in its holding 
pens constitutes a lack of reasonable and ordinary care and a 
breach of its duty to render reasonable stockyard services. Cf. 
Dubuque Fire and Marine Insurance Company v. Union Com- 
press and Warehouse Company, 143 F. Supp. 128, 1385-136 (W.D. 
La. 1956); Anderson v. Wilhelmsen, supra; Backus & Sons v. 
Start, 13 Fed. 69 (C.C. N.D. Ohio 1882). Similarly, it appears 
that respondent’s failure to take any affirmative action at 3:30 
p.m. with respect to complainant’s livestock other than to at- 
tempt to notify complainant of the condition of such livestock 
constitutes negligent care of such livestock in the emergency 
situation presented where three or four cattle were down in 
the pen. Cf. Hovencase v. Union Stock Yards Co., 107 Tex. 421, 
180 S.W. 225, 226-227 (1915); Atmore Truckers Association, 
Inc. v. Westchester Fire Insurance Company, 218 F. 2d 461, 464 
(5th Cir, 1955). 


“It is concluded that under the particular circumstances of 
this case the losses in question were the result of respondent’s 
failure to render reasonable stockyard services in violation of 
section 304 of the act. Cf. The St. Lows National Stock Yards 
v. Silvero Ziblier, 39 111. App. 422, 424 (1891). Accordingly, 
reparation should be awarded to complainant for the value of 
the lost cattle. The weights of the 20 cattle which died were re- 
corded by the rendering company which disposed of the carcas- 
ses. The prices paid for each lot of cattle are recorded on the 
scale tickets. There was no salvage obtained from the dead 
animals. Thus, complainant’s loss may be ascertained by multi- 
plying the weight of the dead cattle by the price which was 
paid for them. On this basis the total loss was $3,466.50. 

“The respondent contends that a finding of liability in this 
proceeding would have dire consequences upon posted stock- 
yards as such a decision would make such stockyards insurers 
of livestock against the incidence of weather. No such result 
follows from the award of reparation herein. All that is re- 
quired by this decision is that a posted stockyard exercise 
reasonable care with respect to livestock in its custody and 
control. No absolute liability has been imposed on stockyards. 
We have determined only that the respondent stockyard was, in 
effect, negligent in that it failed to exercise due care in the 
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protection of the livestock committed to its control. In addition, 
respondent contends that the loss in this case was due to com- 
plainant’s negligence. Complainant was not aware of the condi- 
tion of the livestock in question until late in the afternoon 
after being informed of such condition by respondent. Further- 
more, we are of the opinion that the complainant bailer, under 
the circumstances herein, was entitled to rely upon the bailee, 
that is, the stockyard owner, to give the livestock the kind of 
care which we have concluded above it failed to render.” 

Respondent has also requested oral argument so that “mat- 
ters of import to the industry may be developed.” Our recon- 
sideration of this matter has been based, in part, upon the 
effect the prior order might have upon posted stockyards. Addi- 
tional argument will serve no useful purpose and, accordingly, 
respondent’s request for oral argument is denied. 

The award of reparation granted to complainant in our order 
of October 1, 1956, shall be paid by respondent within 30 days 
from the date of this order. 

The stay order of October 30, 1956, is hereby vacated. 


Copies hereof shall be served upon the parties. 


(No. 4991) 


In re MARKET AGENCIES AT FORT WORTH STOCK YARDS. P&S 
Docket No. 445. Decided April 12, 1957. 


Continuation of Rates and Charges 


Respondents are authorized to continue assessing their current rates and 
charges up to and including May 30, 1957, pending action on their pe- 
tition for certain modifications. 


Mr. Harold M. Carter, for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. H. P. Hutchens, of Fort Worth, Texas, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 
This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 


The respondents are now operating under an order issued on 
April 22, 1955 (14 A.D. 274), continuing in effect to and in- 
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cluding April 30, 1957, the order of April 25, 1952 (11 A.D. 
360), as corrected by the order of May 1 1952 (11 A.D. 414), 
which authorized them to assess the current temporary schedule 
of rates and charges as set out in Joint Tariff No. 11. 

By documents filed with the Hearing Clerk on February 25 
and March 12, 1957, the respondents requested authority to 
put into effect certain modifications in the rates and charges 
set forth in Article II and Article III of Joint Tariff No. 11. 
Notice of this petition and its contents was published in the 
Federal Register on March 23, 1957 (22 F.R. 1976), and, al- 
though interested persons were afforded an opportunity to indi- 
cate a desire to be heard in the matter, no interested person 
notified the Hearing Clerk of a desire to be heard. 


On April 10, 1957, the attorney for the Livestock Division, 
Agricultural Marketing Service, filed a document stating that 
the Livestock Division had not completed its analysis of the 
modifications in the rates and charges requested by the re- 
spondents and it was estimated that an additional 30 days 
would be required for the completion of such analysis. The Live- 
stock Division requested, therefore, that the time within which 
an answer to the respondents’ petition may be filed be extended 
to and including May 13, 1957, and that the order of April 25, 
1952, as corrected by the order of May 1, 1952, be continued 
in effect to and including May 30, 1957, unless changed or 
further continued before the latter date. 


On April 12, 1957, a telegram was filed by the attorney for 
the respondents concurring in the request of the Livestock 
Division. 

The order dated April 25, 1952, was preceded by a notice of 
the petition therefor published in the Federal Register, and, 
although opportunity was afforded interested persons to be 
heard, no interested person notified the Hearing Clerk of a de- 
sire to be heard. Inasmuch as the request of the Livestock Di- 
vision does not involve an increase of rates and charges law- 
fully prescribed by the Secretary or new rates and charges 
for services not heretofore covered by order, it is found that 
further notice and public procedure on this order are unneces- 
sary. 

Since the parties are agreed the order of April 25, 1952, as 
corrected by the order of May 1, 1952, is continued in effect to 
and including May 30, 1957, unless changed or further continued 
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before the latter date, and the time for filing an answer by the 
Livestock Division to the respondents’ petition is extended to 
and including May 13, 1957. 

The respondents wish to continue assessing the current rates 
and charges pending action upon their petition. The Packers 
and Stockyards Act provides that orders of this nature, insofar 
as the continuation of certain rates and charges is concerned, 
shall not be effective in less than five days after their date. Any 
undue delay in making this order effective may have an adverse 
effect upon the marketing of livestock. Accordingly, good cause 
is found for making this order effective in less than 30 days. 

This order shall become effective on April 12, 1957, insofar 
as it relates to the extension of time within which an answer 
to the respondents’ petition may be filed and on May 1, 1957, 
insofar as it relates to the continuation in effect of the order of 
April 25, 1952, as corrected by the order of May 1, 1952. 
Copies hereof shall be served upon the parties. 


(No. 4992) 


In re UNION STOCK YARDS COMPANY OF OMAHA (LTD.). P&S 
Docket No. 344. Decided April 19, 1957. 


Modification of Rates and Charges 


Since the parties are agreed, respondent is authorized to modify its current 
schedule of rates and charges as set forth in its petition. 


Mr. Harold M. Carter, for Livestock Division, Agricultural Marketing Serv- 
ice. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 

The respondent is now operating under an order issued on 
January 24, 1957, continuing in effect to and including February 
6, 1958, the order of February 1, 1955 (14 A.D. 97), which 
authorized it to file and put into effect the current schedule of 
rates and charges. 


By documents filed on February 27 and 28, and March 8, 
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1957, the respondent petitioned for authority to modify the 
current schedule of rates and charges by putting into effect, 


as soon as possible, an increase in the charge for dipping sheep — 


from 10 cents per head with a $10 minimum to 10 cents per 
head with a $40 minimum. The minimum charge of $40 would 
be “prorated over all sheep being dipped at same time regard- 
less of ownership.” 


Notice of the filing of the petition and its contents was pub- 
lished in the Federal Register on March 26, 1957 (22 F.R. 
1993), and, although interested persons were afforded an oppor- 
tunity to indicate a desire to be heard in the matter, no inter- 
ested person notified the Hearing Clerk of a desire to be heard. 


The Livestock Division, Agricultural Marketing Service, by 
its attorney, filed an answer recommending that the petition be 
granted, and that the order to be issued remain in effect to and 
including February 6, 1958, unless changed by further order 
before the latter date. 


Since the parties are agreed, the respondent is authorized to 
modify the current schedule of rates and charges as requested, 
and to assess such modified schedule of rates and charges during 
the life of this order. 


The respondent corporation which must prepare for and be 
ready to comply with this order on its effective date desires to 
have it become effective as soon as possible. The Packers and 
Stockyards Act provides that orders of this nature shall not 
become effective in less than five days after their date. Undue 
delay in making this order effective may adversely affect the 
marketing of livestock. Accordingly, good cause is found for 
making this order effective in less than 30 days. 


This order shall become effective on the sixth day after its 
date of signature and remain in effect to and including February 
6, 1958, unless changed by further order before that date. 


Copies hereof shall be served upon the parties, 
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(No. 4993) 


In re EDWARD D, CLANCY, JAMES R. CLANCY, JR., AND KENNETT, 
CoLINA & COMPANY, PARTNERS, d/b/a DAN CLANCY & COM- 
PANY. P&S Docket No. 2199. Decided April 24, 1957. 


Improper Acts—Suspension of Registration— 
Consent Order 


Respondents engaged in unfair practices for the purpose, and with the 
effect, of restricting competition in the purchasing of sows at the 
stockyard. The parties consented to the issuance of an order adopting 
the proposed findings of fact and conclusions contained in the Hearing 
Examiner’s Report and suspending respondents’ registration for a 
period of 90 days. 


Mr. Lowell E. Miller, for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. Ambrose H. Lindhorst, of Lindhorst and Dreidame, of Cincin- 
nati, Ohio, for respondents. Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented 7 U.S.C. 
181 et seq.), instituted by a complaint filed February 10, 1956, 
by the Director, Livestock Division, Agricultural Marketing 
Service, United States Department of Agriculture. The re- 
spondents are registered with the Secretary under the act as a 
market agency to buy cattle, sheep and swine on a commission 
basis and as a dealer to buy and sell cattle, sheep and swine 
for their own account at the Cincinnati Union Stock Yards, 
Cincinnati, Ohio. It is alleged in the complaint that respondents, 
during 1953, 1954 and 1955, engaged in unfair and unjustly 
discriminatory methods and practices to restrict competition 
in the purchasing of sows at the stockyard in violation of sec- 
tion 312(a) of the act (7 U.S.C. 213(a) ) and section 201.70 
of the regulations issued thereunder (9 CFR 201.70) in that 
respondents threatened hog buyers with loss of customers or 
loss of business if they continued to purchase sows at the 
stockyard in competition with respondents, offered inducements 
to buyers to obtain sows from or through respondents instead 
of purchasing sows at the stockyard in competition with re- 
spondents, threatened to refuse to purchase sows from a market 
agency at the stockyard if such market agency sold sows to 
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buyers other than respondents and entered into arrangements, 
agreements or understandings with hog buyers at the stockyard 
restricting competition in the purchasing of sows. Respondents - 
filed an answer on March 14, 1956, generally denying the allega- 
tions of the complaint. 


A hearing was held before John Curry, Hearing Examiner, 
Office of Hearing Examiners, United States Department of Agri- 
culture, at Cincinnati, Ohio, on May 28, 29 and 31, and June 
1, 4 and 5, 1956. Respondents were represented by Ambrose H. 
Lindhorst of the firm of Lindhorst and Dreidome, Attorneys at 
Law, Cincinnati, Ohio. Lowell E. Miller, Office of the General 
Counsel, United States Department of Agriculture, appeared as 
attorney for complainant. After a hearing, both parties filed 
briefs. The hearing examiner filed a report February 14, 1957, 
recommending that it be found that respondents violated the 
act substantially as charged, that respondents be ordered to 
cease and desist from engaging in the practices found to be 
in violation of the act and that respondents’ registration be 
suspended for a period of five months. Respondents filed ex- 
ceptions to the hearing examiner’s report on March 18, 1957, 
and oral argument was held before the Judicial Officer on April 
24, 1957. 

At the oral argument, the parties agreed to the entry of a 
decision and order adopting the proposed findings of fact, con- 
clusions and order contained in the hearing examiner’s report 
except that the suspension of respondents’ registration recom- 
mended by the examiner be reduced to a period of 90 days. 
Accordingly, the proposed findings of fact and conclusions con- 
tained in the hearing examiner’s report filed February 14, 
1957, are hereby adopted and incorporated herein as the Find- 
ings of Fact and Conclusions of this Decision and Order. 


FINDINGS OF FACT 


1. The Cincinnati Union Stock Yards, Cincinnati, Ohio, 
hereinafter referred to as the stockyard, was at all times men- 
tioned herein a posted stockyard subject to the provisions of 
the act. 

2. Respondents are registered with the Secretary of Agri- 


culture as a market agency to buy cattle, sheep and swine on a 
commission basis and as a dealer to buy and sell cattle, sheep 
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and swine for their own account, at the stockyard, and at all 
times mentioned herein respondents were so registered. 


3. Dan Clancy & Company is primarily a dealer organization 
which limits its business to buying and selling sows at the stock- 
yard. During 1953, 1954, and 1955, Dan Clancy & Company 
bought no hogs other than sows at the stockyard. The company 
buys all sizes and weights of unsorted sows and then separates 
and sorts its purchases consistent with the requirements of its 
customers. 


4. A sow is a female hog which has had at least one litter of 
pigs. Sows are normally marketed at weights ranging from 
300 to 600 pounds. 


5. Morris Crain is a livestock buyer who resides at Danville, 
Kentucky. He has been a buyer of livestock for approximately 
20 years. He is registered as a dealer under the act. He pur- 
chases livestock, including sows, at various livestock markets in 
Kentucky, the terminal stockyards in Indianapolis, Indiana, and 
Nashville, Tennessee, and certain other livestock markets in 
Indiana, Ohio, and Tennessee. 


6. In January or February 1953, Morris Crain purchased 
some sows at the stockyard. On that occasion, Edward D. 
Clancy told Crain that if Crain did not purchase sows through 
Clancy or “get out” of the Cincinnati market, Clancy would 
run him out of business and “break” him. 


7. In a telephone conversation with Edward D. Clancy in 
January or February 1953, Morris Crain was told by Edward 
D. Clancy that the Cincinnati market was his [Clancy’s] ter- 
ritory. 

8. In June 1953, P. O. Drake, then District Supervisor, 
Packers and Stockyards Branch, at Louisville, Kentucky, re- 
ceived a letter from Morris Crain in which Crain stated that 
he had been trying to buy sows at the stockyard, and that mem- 
bers of Dan Clancy & Company had told him that they were 
going to drive him out of business if he did not stay off the 
Cincinnati market. Subsequent to receipt of this letter, Drake 
contacted Crain to discuss Crain’s difficulties in buying sows 
at the Cincinnati stockyard. Crain told Drake that he wanted 
to buy sows at the Cincinnati market, that he had ready outlets 
for sows, that he had tried to purchase sows at the Cincinnati 
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market, and that members of Dan Clancy & Company had told 
him the Cincinnati market was their territory and that if he 
did not stay off that market they would run him out of business. 
Crain further told Drake that respondents had succeeeded in 
getting some of his customers and that he had had difficulty at 
the Cincinnati market keeping respondents from finding out who 
his customers were. 


9. Morris Crain made no sow purchases at the stockyard 
during 1954 and 1955. 


10. Lyle Sims is a livestock dealer who resides at Richmond, 
Kentucky. During the years 1953, 1954, and 1955, he pur- 
chased sows on order for various packers. He had purchased 
sows for Rogers Sausage Company, Richmond, Kentucky, since 
1948. He is a registered dealer under the act. 


11. On Monday, January 10, 1955, Lyle Sims was at the 
stockyard and purchased two pens of sows from the Cincinnati 
Livestock Producers Association. Immediately after Sims started 
purchasing sows in Producers’ pens and while Sims was still 
negotiating in Producers’ pens with Producers’ salesman, Ed- 
ward D. Clancy and James R. Clancy, Jr., came into Producers’ 
pens to attempt to purchase the remaining sows in Producers’ 
pens. 


12. On the Wednesday following the purchase of sows by 
Sims at the stockyard referred to in finding of fact 11, Sims 
received a telephone call at his home in Richmond, Kentucky, 
from Edward D. Clancy. Clancy told Sims that Sims’ being on 
the market was “raising the market,” that Sims could get sows 
cheaper through respondents, and that if Sims did not stay off 
the market or cooperate with Clancy, it would be ‘‘too bad” for 
him. 

13. In 1955, subsequent to the purchase of sows referred to 
in finding of fact 11, Sims obtained sows from the stockyard 
by placing orders with Crawford Commission Company, a regis- 
tered market agency at the stockyard. The Crawford Commis- 
sion Company purchased sows for Sims. Members of Crawford 
Commission Company were told by certain of the respondents 
that they should not fill orders for Sims. 


14. In November 1955, Leo Waller, Assistant District Super- 
visor, Packers and Stockyards Branch, of the Kansas City dis- 
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trict and in charge of the Wichita Union Stock Yards, Wichita, 
Kansas, and 29 auction markets in Kansas, was assigned to the 
Cincinnati district for the purpose of making undisclosed ob- 
servations of the manner in which hogs were purchased and 
sold at the stockyard. Arrangements were made by the Packers 
and Stockyards Branch for Waller to operate at the stockyard 
as a sow buyer for Lyle Sims, Richmond, Kentucky. Waller 
operated at the stockyard as a sow buyer for Sims for a two- 
week period beginning on November 28, 1955. Waller operated 
under the name of Leon Walker, and it was unknown to any 
commission firm or dealer personnel that he was an employee 
of the Department of Agriculture. The Crawford Commission 
Company, pursuant to instructions from Sims, handled all book- 
keeping incident to Waller’s purchases and made payment for 
sows purchased by Waller at the stockyard. 


15. Leo Waller arrived at the stockyard on Monday, Novem- 
ber 28, 1955, and on that day purchased sows from certain 
commission firms at the stockyard for Sims. 


16. On Tuesday, November 29, 1955, Waller was approached 
by James R. Clancy, Jr., who told him that he could get hogs 
50¢ to 75¢ cheaper if he got them through respondents. James 
Clancy also told Waller on this occasion that if Waller would 
tell him in advance what pen of sows in a commission firm’s 
alley Waller was interested in, Clancy would “stay out” of that 
alley. Waller informed James Clancy that any deal would have 
to be made with Sims. 


17. On Friday, December 2, 1955, Leo Waller was con- 
tacted by Edward D. Clancy in the lobby of the Exchange 
Building at the stockyard. Clancy told Waller that respondents 
“owned or controlled” 80 percent of the sow receipts at the 
Cincinnati market and that Sims would get sows cheaper and 
easier if they were obtained through respondents. Clancy fur- 
ther told Waller that other sow buyers at the stockyard obtained 
their sows through respondents. 


18. On Tuesday, December 6, 1955, during the second week 
that Waller was at the stockyard, Lyle Sims came to the stock- 
yard. He was approached by James R. Clancy, Jr., who told 
him that Waller’s being on the market had the effect of making 
sows cost Sims and respondents more money, and that Sims 
could get sows cheaper through respondents. Clancy further 
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stated, in response to a question by Sims as to what the buying 
charge would be, that if sows were cheap there would be a 25¢ 
per cwt. charge, but if sows were high there would be no 
charge. 


19. On Wednesday, December 7, 1955, Waller informed 
James R. Clancy, Jr., that Sims had stated that there would be 
“no deal” between Sims and respondents. James Clancy replied 
that “it looks like we’ll have to go to Kentucky to get Lyle.” 


20. During the time that Leo Waller was purchasing sows 
at the stockyard for Lyle Sims, members of the Crawford Com- 
mission Company were informed by certain respondents that 
Crawford Commission Company should not “clear” Waller’s 
purchases at the stockyard for Sims. 


21. During the time that Leo Waller was at the stockyard 
purchasing sows for Lyle Sims, C. R. Rogers, owner and man- 
ager of Rogers S2usage Company, Richmond, Kentucky, re- 
ceived at least to telephone calls from members of Dan 
Clancy & Company. Rogers was told that Dan Clancy & Com- 
pany could get sows cheaper at the stockyard than Sims could, 
and that the $2.00 per head that Sims charged Rogers was 
“robbery.” It was further indicated to Rogers in these tele- 
phone conversations that respondents could get sows cheaper 
if Sims was not on the Cincinnati market. Prior to such tele- 
phone calls, Rogers had not had any previous contacts of any 
kind with any of respondents. 


22. Max Seal, a partner in C. C. Seal and Company, is a 
registered dealer engaged in the business of buying hogs at the 
stockyard to fill orders. During the years 1953, 1954, and 1955, 
Seal purchased no sows from commission firms at the stockyard, 
but obtained all of the sows which he used to fill orders from 
respondents. During this same period, Seal purchased hogs 
other than sows from commision firms at the stockyard. Prior 
to 1951, Seal purchased sows from commission firms at the 
stockyard in competition with respondents. 


23. Shaffer-Duffey-Sawyer, Inc., is a market agency at the 
stockyard. During the period from January 1, 1955, to Septem- 
ber 28, 1955, respondents purchased practically all of the sows 
which were consigned to Shaffer-Duffey-Sawyer for sale at the 
stockyard. Beginning on September 28, 1955, and during the 
remainder of 1955, Thomas Huheey, doing business as Cincin- 
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nati Livestock Company, a registered dealer at the stockyard, 
purchased practically all of the sows consigned to Shaffer- 
Duffey-Sawyer for sale at the stockyard. 


24. During the period from January 1, 1955, to September 
28, 1955, there were no transfers or sales of sows by Thomas 
Huheey, doing business as Cincinnati Livestock Company, to 
respondents. Beginning on September 28, 1955, and during the 
remainder of 1955, there were continual transfers or sales of 
sows by Thomas Huheey to respondents. 


25. During the months of October, November and December 
1955, Thomas Huheey, doing business as Cincinnati Livestock 
Company, made practically no purchases of sows from any 
commission firm at the stockyard other than Shaffer-Duffey- 
Sawyer, Inc. 


26. After September 28, 1955, when Thomas Huheey started 
purchasing practically all of the sows which were consigned 
to Shaffer-Duffey-Sawyer, Inc., at the stockyard, buyers for 
respondents made no real effort to purchase sows from Shaffer- 
Duffey-Sawyer in competition with Thomas Huheey. 


27. During the years 1953, 1954, and 1955, there was no 
real competition in the buying of sows at the stockyard. During 
this period buyers of sows at the stockyard other than re- 
spondents either purchased sows infrequently and in few num- 
bers or purchased sows from or through respondents. 


28. In 1955, there were approximately 35,000 sows sold by 
commission firms at the stockyard (Respondents’ Exhibit No. 
11). During the first eleven months of 1955, respondents pur- 
chased 30,889 sows from commission firms at the stockyard 
(Complainant’s Exhibit No. 12). 


29. During the years 1953 and 1954, respondents purchased 
the great majority of all sows sold by commission firms at the 
stockyard. 


30. Respondents’ average price mark-up on purchases and 
Sales of 31,437 sows at the stockyard during the year 1954 was 
approximately 70¢ per cwt. (Complainant’s Exhibit No. 11). Re- 
spondents’ average price mark-up on purchases and sales of 
30,889 sows at the stockyard during the first eleven months of 
1955 was approximately 69¢ per cwt. (Complainant’s Exhibit 
No. 12). 
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31. The purchasing of sows by Morris Crain at the stock- 
yard in the early part of 1953, and the purchasing of sows 
by Leo Waller in November and December 1955, had the effect 
of raising the price of sows at the stockyard. 


82. During the year 1954, the average weekly price of 
choice 300-330 pound sows and choice 360-400 pounds sows at 
the stockyard was substantially lower than the average weekly 
price of choice 300-330 and choice 360-400 pound sows at the 
Indianapolis Stock Yards, Indianapolis, Indiana, and the Union 
Stock Yards, Chicago, Illinois. During the year 1954, the average 
weekly price of choice 200-220 pound barrows and gilts at the 
stockyard was higher than the average weekly price of choice 
200-220 pound barrows and gilts at the Indianapolis Stock 
Yards, Indianapolis, Indiana. 


33. During the year 1955, the average weekly price of choice 
300-330 pound sows and choice 360-400 pound sows at the 
stockyard was substantially lower than the average weekly 
price of choice 300-330 and choice 360-400 pound sows at the 
Indianapolis Stock Yards, Indianapolis, Indiana, and the Union 
Stock Yards, Chicago, Illinois. During the year 1955, the average 
weekly price of choice 200-220 pound barrows and gilts at the 
stockyard was higher than the average weekly price of choice 
200-220 pound barrows and gilts at the Indianapolis Stock 
Yards, Indianapolis, Indiana. 


34. The Indianapolis Stock Yards, Indianapolis, Indiana, is 
the main competing termina] market of the Union Stock Yards, 
Cincinnati, Ohio. Both of these terminal markets receive hogs 
from the same general areas in Indiana and Ohio. 


35. On October 11, 1951, Dan Clancy & Company was in- 
formed by registered letter from the District Supervisor, Pack- 
ers and Stockyards Division, United States Department of Agri- 
culture, Cincinnati, Ohio, that any buyer of livestock who 
attempts to restrain or limit competition, or who attempts to 
manipulate or control prices paid for livestock, or who attempts 
to create a monopoly in buying any species of livestock, is in 
violation of the act. This letter was received by Dan Clancy 
& Company on October 12, 1951. 


86. On October 11, 1951, the same letter referred to in 
finding of fact 35, was sent to C. C. Seal and Company. The 
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letter was received by C. C. Seal and Company on October 12, 
1951. 


CONCLUSIONS 


Respondents are charged with engaging in unfair and un- 
justly discriminatory methods and practices to restrict compe- 
tition in the purchasing of sows at the stockyard. The alleged 
unfair and unjustly discriminatory methods and practices fall 
into two general categories: (1) threatening certain buyers 
with loss of customers or loss of business if they continued to 
purchase sows at the stockyard in competition with respondents 
and offering inducements to certain buyers to obtain sows from 
or through respondents instead of purchasing sows at the stock- 
yard in competition with respondents; and (2) having arrange- 
ments, agreements or understandings which were restrictive of 
competition in the purchasing of sows at the stockyard. Com- 
plainant contends that a review of the evidence in this proceed- 
ing conclusively shows that respondents have engaged in such 
unfair and unjustly discriminatory methods and practices. Re- 
spondents contend that the evidence is to the contrary. 


Evidence with respect 'to threats and inducements to buyers 


Morris Crain, Danville, Kentucky, a livestock buyer for ap- 
proximately 20 years and a buyer who purchases sows in con- 
siderable volume for several packers, testified that in the early 
part of 1953 he purchased some sows at the stockyard and that 
he was told by Edward D. Clancy that if he (Crain) did not 
buy sows through respondents or “get out of the Cincinnati 
market,” that Clancy would “run me out of business, take all 
my customers and break me” (Tr. 395). He further stated that 
Edward D. Clancy told him when he was at the stockyard 
that “This is my territory” and “If you don’t pull out of this 
market, I will be down in your territory” (Tr. 396). 

Crain’s testimony with respect to this instance at the stock- 
yard is substantiated by the fact that shortly thereafter he 
wrote a letter to the District Supervisor, Packers and Stock- 
yards Branch, at Louisville, Kentucky. In this letter he told 
the District Supervisor that he was having difficulties in pur- 
chasing sows at the Cincinnati market in that respondents were 
finding out who his customers were and that respondents had 
told him that they were going to drive him out of business if 
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he did not stay out of the Cincinnati market (Tr. 72). The Dis- 
trict Supervisor at Louisville then contacted Crain regarding 
this matter and Crain told him that he had a ready outlet for 
sows, that he wanted to buy sows at the Cincinnati market, and 
that he had tried to purchase at such market. He stated, how- 
ever, that members of Dan Clancy & Company had told him 
to stay off the market, it was their territory, and that if he 
did not stay off the market they would run him out of business. 
Crain stated that they had succeeded in getting some of his 
customers (Tr. 73). 


Respondents denied having made any threats to Crain and 
asserted that they merely indicated to Crain that if the supply 
and volume of sows decreased at the Cincinnati market it would 
be necessary to go to Kentucky to purchase their requirements. 
Respondents deprecated the testimony of Crain as being merely 
that of a competitor of theirs and asserted that Crain (1) 
threatened to put respondents out of business, (2) solicited 
respondents to issue false weight slips, (3) solicited a com- 
mission firm at the stockyard to do business with him dis- 
honestly, and (4) threatened a hog buyer from Nashville, Ten- 
nessee, that if he did not buy sows from him at Cincinnati he 
would raise sow prices on him at Cincinnati (Tr. 612). Re- 
spondents also charged that Crain’s testimony is unworthy of 
belief because he has been convicted of certain crimes (Tr. 402- 
411). Testimony that Crain issued threats and solicited busi- 
ness improperly was given by Ed Clancy (Tr. 625), Elmer 
Budde (Tr. 597), Russell Matthews (Tr. 612), Othmar Budde 
(Tr. 588). 

A reading of this testimony discloses little, if anything, to 
discredit Crain. Crain visited the Cincinnati market somewhat 
infrequently early in 1953 and did not return thereafter because 
(as he testified) of respondents’ threats against his business. 
It is hardly plausible that Crain threatened to ruin respondents’ 
business or told Matthews, a hog buyer, that he must do busi- 
ness with him at Cincinnati when he (Crain) had not even 
established a foothold there. There is some contradictory testi- 
mony by Elmer and Othmar Budde, members of a commission 
firm at the stockyard, that Crain sought rebates from them on 
prospective shipments of hogs. As to Crain’s having been con- 
victed of crimes, the record shows that when Crain was 15 
years old he and several other boys were convicted of stealing 
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13 chickens. Crain, after being threatened by Ed Clancy, filed 
a complaint with the market supervisor, who proceeded to 
investigate the charges of intimidation by Clancy. This is not 
the action of a person who has threatened to run a registrant 
at the market out of business. Crain’s actions following his 
visit to the Cincinnati market in 1953, plus the tactics em- 
ployed by respondents with respect to other sow buyers who 
appeared at the market, substantiate his testimony on these 
points. 

Lyle Sims, a registered livestock dealer from Richmond, 
Kentucky, testified with respect to his experiences when he 
personally purchased sows at the stockyard in the early part 
of 1955. He testified that he purchased two pens of sows from 
the Cincinnati Livestock Producers Association and that as 
soon as he started purchasing in Producers’ pens, both James 
R. Clancy, Jr. and Edward D. Clancy came into the Producers’ 
pens (Tr. 146-147). He further testified that two days after his 
purchase at the stockyard from Producers, he received a tele- 
phone call at his home in Richmond from Edward D. Clancy. 
In this conversation, Clancy told him that he was “stirring up 
things” at the stockyard and that he was “raising this market” 
(Tr. 148, 149). Clancy further stated in this conversation that 
Sims could get sows cheaper through respondents and that if 
Sims did not stay off the Cincinnati market or cooperate with 
Clancy, it would be “too bad” for Sims (Tr. 149-150). Sims’ 
testimony with respect to his purchase of sows from Producers 
and the subsequent telephone call from Edward D. Clancy was 
corroborated by P. O. Drake, then District Supervisor, Packers 
and Stockyards Branch, at Cincinnati. Drake testified that he 
was with Sims when Sims purchased the sows from Producers. 
He stated that while Sims was in one of the pens in Producers’ 
alley negotiating with Producers’ salesman, both James R. 
Clancy, Jr. and Edward D. Clancy came unto the pen, that 
Edward Clancy accused Drake of importing buyers into the 
Cincinnati market, and that James Clancy went to the pen 
ahead of the one where Sims was buying to prevent Sims from 
making any further purchases (Tr. 82). Drake further testified 
that he asked Sims to inform him if Sims was contacted by 
any buying interest at the stockyard. Two days later Drake was 
informed by Sims of the telephone call from Edward D. Clancy 
about which Sims testified (Tr. 83). 


Sims also testified that in 1955, subsequent to his purchase 
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from Producers, he purchased some sows from the stockyard 
through Crawford Commission Company. He testified that per- 
sonnel of Crawford Commission Company had indicated to him 
that they had difficulty in obtaining sows for Sims, that they 
had had “pressure” put on them (Tr. 151-152). This testimony 
was substantiated by that of Lawrence Miller and P. O. Drake. 
Miller, a partner in and head hog salesman for Crawford 
Commission Company, testified that a member of Dan Clancy 
& Company told him that Dan Clancy & Company did not want 
him to fill orders for Sims (Tr. 289). Drake testified that both 
the hog salesman and office manager of Crawford Commission 
Company had informed him that they had had difficulties with 
Dan Clancy & Company in connection with the purchasing of 
sows for Lyle Sims (Tr. 84-85). 


The testimony of Leo Waller is particularly significant with 
respect to inducements made to sow buyers at the stockyard. In 
the fall of 1955, Waller, Assistant District Supervisor, Packers 
and Stockyards Branch of the Kansas City district and in 
charge of the Wichita Union Stock Yards, Wichita, Kansas, and 
29 auction markets in Kansas, was assigned to the Cincinnati 
district for the purpose of making undisclosed observations of 
the buying and selling of hogs at the stockyard. Waller was in- 
structed to operate at the stockyard as a sow buyer for Lyle 
Sims, under the name of Leon Walker. None of the personnel 
of any of the dealer or commission firms at the stockyard was 
aware that he was an employee of the Department of Agricul- 
ture. His purchases at the stockyard were “cleared” by Craw- 
ford Commission Company; that is, the bookkeeping incident 
to his purchases was handled by such commission company and 
payment for his purchases was made by the commission com- 
pany (Tr. 210-213). 

Waller testified that he reported to the stockyard on Monday, 
November 28, 1955, and that he purchased sows for Sims on 
that day. On his second day at the stockyard, Tuesday, Novem- 
ber 29, he was approached by James R. Clancy, Jr. James 
Clancy verified the fact that Waller was Sims’ buyer and then 
asked Waller why he didn’t purchase sows from respondents, 
stating that Waller could obtain sows 50¢ to 75¢ per cwt. 
cheaper by getting the sows through respondents. Waller then 
told James Clancy that any deal that was made would have to 
be made with Sims. Waller testified that James Clancy then 
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told him that if Waller would notify Clancy in advance what 
pen of sows in a commission firm’s alley he was interested in, 
Clancy would stay out of that alley (Tr. 215). Waller further 
testified that he continued to purchase sows during his first 
week at the stockyard and on Friday of that week he was con- 
tacted by Edward D. Clancy in the lobby of the Exchange 
Building at the stockyard. Edward Clancy stated to Waller that 
Waller’s buying on Monday “made us pay more for the sows.” 
Clancy also stated that he “owned or controlled” 80 percent of 
the sow receipts at the stockyard and that Waller could obtain 
sows cheaper and easier through respondents (Tr. 217-218). 
Clancy also indicated to Waller in this conversation that a new 
sow buyer at the market could not expect to be successful in 
obtaining sows in competition with respondents (Tr. 217-218). 
Waller further testified that Edward Clancy told him in this 
conversation that if Sims insisted on coming to the Cincinnati 
market, “I will go to Kentucky, down into his territory...” 
(Tr. 219). 


Both Waller and Sims testified with respect to their meeting 
James R. Clancy, Jr., on Tuesday of the second week that 
Waller was on the stockyard purchasings sows for Sims. Sims 
had come to the stockyard that day and he and Waller were 
purchasing sows in the hog division. While in the hog division 
they were contacted by James Clancy. Clancy told Sims that 
since Sims had a buyer on the market it had the effect of mak- 
ing sows cost Sims and respondents more money (Tr. 220). 
Clancy then stated that he could get sows cheaper for Sims. 
When asked what the charge would be Clancy stated that if 
respondents could obtain sows reasonably there would be a 25¢ 
per cwt. charge, but if the price of sows was high there would 
be no charge (Tr. 154-155, 220-222). 

Waller also testified that on the day following Sims’ visit to 
the stockyard he met James R. Clancy, Jr., and told him that 
Sims had said there was “no deal.” Waller stated that James 
Clancy then said, “Well, it looks like we will have to go to 
Kentucky and get Lyle” (Tr. 223). 

Lawrence Miller testified that when Waller was on the stock- 
yard purchasing sows for Sims, Dan Clancy & Company didn’t 
like the fact that Crawford Commission Company was “clear- 
ing” Waller’s purchases. He stated that James R. Clancy, Jr., 
told him that “we shouldn’t clear” Waller’s purchases (Tr. 290). 
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The testimony of Clarence R. Rogers, owner and manager of 
Rogers Sausage Company, Richmond, Kentucky, also shows the 
tactics employed by respondents to stifle competition at the 
stockyard, Rogers testified that he uses sows exclusively in his 
packer operations, and that Sims has been his only buyer since 
1948. He testified that when Waller, Sims’ representative, was 
on the Cincinnati market, he (Rogers) received at least two 
telephone calls from members of Dan Clancy & Company. In 
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these telephone conversations he was told that respondents | 
could get sows cheaper for him than Sims could, and the callers | 


wanted to ship him a load of sows at a price which was below 
the current market price of sows. He was also told that the 
$2.00 per head charge which he was paying Sims for the pur- 
chase of sows was “robbery.” He further testified that it was 
indicated to him in these conversations that if Sims was not 
on the market respondents could get sows cheaper (Tr. 194- 
200). 


It is clear that these calls to Rogers were something more 
than legitimate solicitation-of-business calls. Sims had been the 
sow buyer for Rogers since 1948. Rogers had never had any 
contacts of any kind with any member of Dan Clancy & Com- 
pany. Yet the first time that Sims had a full time “buyer” on 
the Cincinnati market, respondents contacted Rogers in a de- 
liberate attempt to undercut Sims. In addition, the statements 
made to Rogers in these telephone conversations show the 
methods used by respondents to undercut a competitor. It is 
significant that respondents wanted to ship Rogers a load of 
sows at under the prevailing market price. Also the statement 
to Rogers that the $2.00 per head charge which he had been 
paying Sims was “robbery” was, to say the very least, gross 
misrepresentation. On respondents’ purchases at the stockyard 
for the first eleven months of 1955, respondents realized a net 
per cwt. profit of almost 70¢ (Complainant’s Exhibit No. 12). 
On a 500 pound sow this would be a $3.50 mark-up per head. 


The telephone calls to Rogers are particularly significant 
when considered in connection with the testimony of Morris 
Crain. As previously mentioned, Crain stated that respondents 
threatened him with loss of customers and loss of business if 
he did not stay off the Cincinnati market. He further testified 
that he had not made purchases of sows at Cincinnati during 
the past two years due to the fact that whenever he purchased 
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at Cincinnati, respondents found out who his customers were 
and called them (Tr. 399). The telephone calls by respondents 
to Rogers substantiate Crain’s testimony and show that re- 
spondents were willing to back up their threats to take away 
the customers of any competitor at the stockyard by unfair 
methods. 


The testimony of the witnesses referred to above shows a 
deliberate effort by respondents to eliminate or reduce any 
competition in the buying of sows at the stockyard, either by 
the offering of inducements to a competitive buyer or threaten- 
ing such buyer. Both Sims and Waller were offered lower 
prices—from 50¢ to 75¢ per cwt.—if sows were obtained from 
respondents rather than in competition with respondents. Both 
Crain and Sims were told that the Cincinnati market was re- 
spondents’ territory and were threatened if they did not co- 
operate with respondents in the buying of sows or if they 
continued to purchase sows at the stockyard in competition with 
respondents. Both Waller and Sims were told that if sows were 
obtained through Clancy there would be no buying charge if 
the price of sows was not reasonable. Waller was offered an 
alternative to the obtaining of sows through Dan Clancy & 
Company, namely, that he could inform respondents which sows 
he was interested in and respondents would refrain from bid- 
ding in competition with Waller on those particular sows. 


Respondents state that Sims’ own testimony refutes the con- 
tentions of the complainant. Respondents point out that Sims 
patronized the Cincinnati market only eight or ten times and 
that his purchases were in a minimal and unsignificant amount. 
Moreover, that Sims testified that he was able to purchase sows 
as he wanted (Tr. 184) ; that he was treated fairly by company 
men on the market (Tr. 179) ; that he bought sows from various 
company firms, including C. C. Seal (Tr. 1175); and that he 
could purchase freely at the Cincinnati market even though he 
was a specialty buyer interested solely in certain weights (Tr. 
178). These averments of respondents ignore the matters about 
which both Sims and Waller testified. It is true that Sims 
personally purchased sows at the stockyard on only a few oc- 
casions in 1955. It is also true, and significant, that each time 
he was at the market to purchase sows he was contacted by one 
of the Clancys and offered inducements to purchase sows from 
or through respondents or was threatened if he did not pur- 
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chase sows from respondents (Tr. 149-150). Waller, an em- 
ployee of the Department who was at the stockyard as a 
“full-time buyer” for Sims for a two-week period, was con- 
tacted by both Clancys during such period. He was told that 
he could gets sows easier and cheaper if he obtained them 
through respondents rather than in competition with respond- 
ents and was also told how he could obtain sows without compe- 
tition from respondents if he wanted to purchase the sows 
himself (Tr. 210-223). The importance of the testimony of 
Sims and Waller is not that they made comparatively few 
purchases of sows at the stockyard. Their testimony is im- 
portant because it points up the fact that whenever an outside 
buyer appeared at the stockyard to purchase sows in compe- 
tition with respondents, inducements were offered or threats 
were made by respondents in an effort to reduce or eliminate 
competition. The fact that Sims purchased sows on only a few 
occasions at the stockyard in 1955 is important when related 
to the fact that Sims had previously informed the District 
Supervisor that he was interested in being on the Cincinnati 
market regularly (Tr. 104). Respondents’ tactics had the practi- 
cal effect of deterring him from purchasing more frequently at 
the stockyard. 

That the commission firms treated Sims and Waller fairly 
and sold to them has no bearing upon any of the important 
facts about which they testified. It is only natural that, on a 
market where sow prices were low due to a lack of competition, 
as two hog salesment testified (Tr. 295-298, 590), the com- 
mission men should attempt to treat a new buyer fairly. 

Respondents denied making any threats to Morris Crain or 
Lyle Sims, but admit that they did state to Crain that if the 
supply of sows decreased at Cincinnati, they would have to go 
to Kentucky to replenish such supply. Such explanation of re- 
spondents’ threats to go to Kentucky markets cannot be recon- 
ciled with the facts. Morris Crain testified that when he pur- 
chased sows at the stockyard in 1953, Edward Clancy told him 
that “This is my territory” and “If you don’t pull out of this 
market, I will be down in your territory” (Tr. 396); Sims 
testified that after his purchase of sows at the Cincinnati 
market in the early part of 1955, Clancy told him in a telephone 
conversation that if he (Sims) did not stay off the Cincinnati 
market or cooperate with Clancy, it would be “too bad” for 
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Sims (Tr. 149-150), and Leo Waller testified that when he 
informed James Clancy that Sims had said there would be no 
deal between Sims and respondents, James Clancy said “Well, 
it looks like we will have to go to Kentucky and get Lyle” 
(Tr. 223). These statements could have been intended to have 
only one meaning, and such meaning is obvious. 


An isolated instance of an offer of lower prices to a competi- 
tive buyer might be explained away. However, when all of the 
facts relating to this matter are viewed as a whole—the offers 
of lower prices to competitors if sows were obtained from 
respondents; the offer to buy sows for no buying charge under 
certain circumstances; the offer to refrain from bidding on cer- 
tain sows; the threats of loss of customers or loss of business 
if competitors continued to purchase in competition with re- 
spondents—they lead to only one conclusion, that respondents 
did engage in unfair and unjustly discriminatory methods and 
practices to restrict competition at the stockyard. 


It is also evident from the testimony of these witnesses that 
the unfair and unjustly discriminatory methods and practices 
engaged in by respondents had the effect of reducing or elimi- 
nating competition at the stockyard. Both Crain and Sims told 
the District Supervisor that they were interested in being on 
the Cincinnati market regularly (Tr. 104). However, Sims’ 
purchases at the stockyard were extremely infrequent, and 
Crain did not purchase any sows at the stockyard in 1954 and 
1955 due to the tactics which respondents employed when Crain 
purchased sows at the stockyard in 1953 (Tr. 399). 


Evidence with respect to arrangements, agreements or 
understandings with certain buyers, namely, 
C. C. Seal and Company and Thomas Huheey 


Max Seal, a partner in C. C. Seal and Company and a reg- 
istered dealer at the stockyard, testified that he purchases hogs, 
including sows, at the stockyard to fill orders. He further 
stated that prior to 1951 he purchased sows at the stockyard 
in competition with respondents, but that in recent years, in- 
cluding the years 1953, 1954 and 1955, he obtained all of the 
sows which he used to fill orders from respondents (Tr. 351). 
He further testified that, in his opinion, if he purchased sows in 
competition with respondents the price of sows at the stockyard 
would rise and there would not be as much profit for him 
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(Tr. 353, 357). During the years 1958, 1954 and 1955, he 
purchased hogs other than sows from commission firms at 





the stockyard. During these three years respondents’ practice ‘| 


of buying all weights of sows did not change in any respect 
from previous years. 


Seal’s testimony shows that there had to be an arrangement, 
agreement or understanding between him and respondents. Seal 
was a sow buyer at the stockyard and, as such, was a natural 
competitor of respondents. Yet, during the years in question in 
this proceeding, he purchased all of the sows which he used to 
fill orders from respondents, although he had at one time pur- 
chased sows in competition with respondents and although he 
purchased hogs other than sows from the commission firms at 
the stockyard. Such a relationship as that which existed be- 
tween respondents and Seal was, to say the very least, extra- 
ordinary. In addition, as mentioned above, Seal’s own testimony 
reveals that he was well aware of some of the effects of pur- 
chasing sows in competition with respondents. 


Respondents deprecate the conclusion that “there had to be 
an arrangement, agreement, or understanding between” Max 
Seal and respondents. They assert that not even an inference 
could be drawn as to such facts and that one should not ignore 
the advantages that accrued to Seal in buying his special re- 
quirements from the respondents, namely, that Seal operated 
a small business and it would be more expensive to buy from 
commission firms. The answer to this lies in the testimony of 
Seal which shows that he was a natural competitor of re- 
spondents. Yet during 1953, 1954 and 1955 he did not purchase 
any sows from anyone other than respondents. During this 
same period Seal purchased hogs other than sows from the 
commissions firms at the stockyard. 


The relationship between respondents and another sow buyer 
at the stockyard, Thomas Huheey, doing business as Cincinnati 
Livestock Company, is to a great extent revealed by their respec- 
tive purchases from Shaffer-Duffey-Sawyer, Inc., a market 
agency at the stockyard. From January 1, 1955, to September 
28, 1955, respondents purchased practically all of the sows that 
Shaffer-Duffey-Sawyer sold at the stockyard. During that period 
there were no transfers or sales of sows from Huheey to re- 
spondents. However, beginning on September 28 and during 
the remainder of 1955, Huheey purchased practically all of 
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Shaffer-Duffey-Sawyer’s sows and made almost daily transfers 
of sows to respondents (Complainant’s Exhibit No. 13). In 
addition, Huheey made practically no purchases of sows from 
other commission firms at the stockyard after he started ob- 
taining sows from Shaffer-Duffey-Sawyer. Of the eight other 
commission firms at the stockyard besides Shaffer-Duffey- 
Sawyer, Huheey purchased no sows at all from six of them 
during the last three months of 1955 and less than 45 from 
the other two firms (Complainant’s Exhibit No. 16). 


Walter Puttmann, head hog salesman for Shaffer-Duffey- 
Sawyer, Inc., and P. O. Drake testified with respect to 
the sales of sows in 1955 by Shaffer-Duffey-Sawyer. Putt- 
mann verified the fact that in 1955, until sometime in 
September, respondents purchased practically all of the sows 
sold by his commission firm and that subsequent to that 
time Thomas Huheey purchased all of such sows (Tr. 333-334). 
He further testified that after Huheey started getting practically 
all of the sows sold by his firm, respondents made no real 
effort to purchase the sows in competition with Huheey (Tr. 
345-347). P. O. Drake, who had made continual observations 
of the buying and selling of sows at the stockyard during the 
year 1955, testified that during the first part of 1955 Huheey 
purchased spasmodically at the stockyard, but that “all of a 
sudden,” instead of respondents purchasing practically all of 
the sows from a certain commission firm [Shaffer-Duffey- 
Sawyer], Huheey purchased practically all of the sows from 
such firm (Tr. 87-88). Drake stated that further observations 
revealed that most of the sows which Huheey purchased from 
the commission firm would be weighed back to respondents 
(Tr. 88). He further testified that the commission firm’s sales- 
man told him that after respondents “moved out” of such 
firm’s alley, respondents made no direct effort to purchase sows 
in that alley (Tr. 89). 

The data shown on complainant’s Exhibit Nos. 13 and 16, 
and the testimony of Puttmann and Drake show that there 
had to be an arrangement, agreement or understanding between 
respondents and Thomas Huheey restrictive of competition in 
the purchasing of sows at the stockyard. Huheey, like Max 
Seal, was a natural competitor of respondents in the purchasing 
of sows at the stockyard. Prior to September 28, 1955, he 
purchased infrequently and apparently in few numbers at the 
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stockyard. On September 28, 1955, respondents, who had pur- 
chased practically all of Shaffer-Duffey-Sawyer’s sows, stopped 
purchasing from such commission firm and Huheey began get- 
ting practically all of this firm’s sow receipts. Huheey, who 
had not sold sows to respondents prior to September 28, sud- 
denly, on that date, started making repeated transfers of sows 
to respondents. Respondents made no real effort to get the 
Shaffer-Duffey-Sawyer sow receipts from Huheey after this 
date. These facts, taken as a whole, cannot be explained away 
as a mere accident. They can only be explained by saying that 
there had to be some arrangement, agreement or understanding 
between respondents and Huheey. That such arrangement, agree- 
ment or understanding was a restraint of competition in the 
purchasing of sows at the stockyard is obvious. Respondents 
did not purchase sows from Shaffer-Duffey-Sawyer in competi- 
tion with Huheey after September 28, 1955, and Huheey did 
not purchase sows in competition with respondents from other 
commission firms after that date. In addition, the facts concern- 
ing Shaffer-Duffey-Sawyer’s sow sales in 1955 take on added 
significance when related to the deal which James R. Clancy, 
Jr., offered Leo Waller and about which Waller testified ; namely, 
that if Waller would inform Clancy in advance what pen of 
sows he was interested in, Clancy would stay out of the par- 
ticular commission firm’s alley. 


Respondents denied the existence of any agreement or under- 
standing with Thomas Huheey and Shaffer-Duffey-Sawyer, Inc. 
Respondents contend that in the last three months of 1955, 
Huheey was able to purchase all the sows of the commission 
firm because he got to the pens earlier than respondents, be- 
cause he was easier to get along with than respondents, and 
because he was bidding as high or higher than respondents. Re- 
spondents also state that after 1955 they again started purchas- 
ing sows from Shaffer-Duffey-Sawyer. These explanations are 
not convincing. 


Since respondents are once again purchasing sows from 
Shaffer-Duffey-Sawyer, presumably the situation with respect 
to times of arrival and popularity has again reversed itself. 
In addition, the explanation that during the last three months 
of 1955 Huheey bid as high or higher than respondents on the 
sows in the commission firms’ pens is not only inconsistent 
with the other two explanations, but does not explain the fact 
that Huheey did not buy any of Shaffer-Duffey-Sawyer’s sows 
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during the first nine months of the year, nor the fact that 
most of the sows purchased by Huheey from the commission 
company during the last three months of 1955 were subse- 
quently transferred to respondents (Complainant’s Exhibit No. 
13). Respondents’ attempted explanations of the peculiar work- 
ing relationship between them and Huheey only serve to point 
up the fact that there can be only one logical explanation for 
such relationship, namely, that there had to be an agreement, 
arrangement or understanding between respondents and Huheey 
concerning their respective purchases from Shaffer-Duffey- 
Sawyer during 1955. It is axiomatic that evidence of illegal 
combinations or understandings may be sustained by proof of 
circumstances. In Farmers Livestock Commission Company v. 
United States, 54 F. 2d 375, 381, the court said, “it is ele- 
mentary that conspiracies are seldom capable of proof by direct 
testimony and may be inferred from the things actually done.” 


Evidence with respect to competition in the buying 
of sows at the stockyard 


Certain of the evidence previously referred to bears directly 
on the subject of competition at the stockyard in the buying 
of sows. As set forth above, two natural competitors of re- 
spondents did not purchase sows in competition with respond- 
ents, but purchased sows at the stockyard under circumsances 
which show that they had to have an arrangement, agreement 
or understanding with respondents restrictive of competition at 
the stockyard. Other sow buyers at the stockyard also obtained 
all or a major portion of their sows through respondents. Ken- 
nett, Colina & Company, a separately registered order-buying 
organization, as well as a partner in Dan Clancy & Company, 
obtained all of the sows which it is used to fill orders from 
respondents (Tr. 544). E. Kahn’s Sons Company, a Cincinnati 
packer, in 1955 obtained 85 percent of its sow purchases through 
respondents (Complainant’s Exhibit No. 14; Tr. 78, 294), al- 
though it had two regularly employed hog buyers at the stock- 
yard and could have purchased in competition with respondents. 
Other buyers of sows at the stockyard, such as Lohrey Packing 
Company and H. H. Meyer Company, bought sows in such few 
numbers and so infrequently as to provide no competition, or 
even threat of competition, to respondents at the stockyard 
(Tr. 416-418, 589). 

Lawrence Miller, hog salesman for Crawford Commission 
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Company, testified that there was no real competition in the 
buying of sows at the stockyard (Tr. 298). Othmar Budde, a 
partner in L. J. Budde & Company, a market agency at the 
stockyard, testified as a witness for respondents and admitted 
that there was no competition on heavy sows at the stockyard 
(Tr. 590). In connection with Budde’s testimony on this point, 
it should be noted that the sow buyers who were offered deals 
by respondents, or threatened by respondents for the obvious 
purpose of reducing competition, were purchasers of heavy 
sows, though not exclusively (Tr. 178, 393, 684). P. O. Drake 
also testified with respect to the lack of competition in the 
buying of sows at the stockyard (Tr. 75, 76, 78). 

The extent to which respondents controlled the purchasing 
of sows at the stockyard is shown particularly well by Com- 
plainant’s Exhibit No. 12 and Respondent’s Exhibit No. 11). 
During 1955 an estimated 35,000 sows were sold by commission 
firms at the stockyard. During the first eleven months of 1955, 
respondents purchased 30,889 sows from commission firms at 
the stockyard. 

Respondents point to the testimony of the president of E. 
Kahn’s Son Company to refute the charge of an agreement or 
understanding between that company and the respondents. This 
witness stated that his company specializes in buying sows of 
certain weights and sizes and prefers making its purchases in 
sorted lots from respondents rather than purchasing unsorted 
sows from commission firms. He stated that by purchasing 
sorted sows the company was saved the expense of hiring an 
additional hog buyer. In this connection, P. O. Drake testified 
that a great number of sows sold by commission firms do not 
require sorting, as claimed by respondents’ witnesses. However, 
on the basis of the evidence there is no showing of a tacit agree- 
ment or understanding between respondents and E. Kahn’s 
Sons Company to lessen or restrict competition with respect 
to sows at the Cincinnati market. 


The above-mentioned evidence conclusively shows that there 
was no real competition in the purchasing of sows at the stock- 
yard during the period in question, and that respondents did 
have a practical monopoly on sow buying at the stockyard. 


Evidence with respect to the effect of lack of 
competition at the stockyard 


Lawrence Miller testified that in his opinion, based upon his 
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experience as a hog salesman at the stockyard, sow prices at 
the stockyard for the past three years have averaged $1.00 per 
head lower than at the Indianapolis Stock Yards, Indianapolis, 
Indiana (Tr. 295-296). He stated further that in his opinion 
the reason the Cincinnati market was lower on sow prices than 
the Indianapolis market was because of the lack of competition 
in the buying of sows at the stockyard (Tr. 298). Othmar 
Budde, respondents’ witness, testified that the price of sows at 
Cincinnati suffered from lack of competition (Tr. 590). 


The testimony of these two witnesses is substantiated by 
Complainant’s Exhibits Nos. 3-10. These exhibits, based upon 
official United States Department of Agriculture Market News 
reports, compare the prices of certain weights and classes of 
hogs at the Cincinnati market with prices at the Indianapolis 
Stock Yards, Indianapolis, Indiana, and the Union Stock Yards, 
Chicago, Illinois. Complainant’s Exhibit No. 3 shows that dur- 
ing the entire year of 1954 the average weekly price of choice 
300-330 pound sows at the stockyard was consistently lower 
than the average weekly price of such sows at the Indianapolis 
stockyard and the Chicago stockyard. Complainant’s Exhibit 
No. 4 shows that for the entire year of 1954 the average weekly 
price of choice 360-400 pound sows at the stockyard was con- 
sistently lower than the average weekly price of such sows at 
the Indianapolis stockyard and the Chicago stockyard. Com- 
plainant’s Exhibit No. 5 shows the price spread for the year 
1954 between the average weekly price of choice 360-400 pound 
sows at the Cincinnati stockyard and the Indianapolis stock- 
yard. It shows that the average weekly price at the Cincinnati 
stockyard on such sows was as much as $2.25 per cwt. lower. 
These exhibits (Complainant’s Exhibits Nos. 3, 4, and 5) gain 
added significance when compared to Complainant’s Exhibit 
No. 6. Complainant’s Exhibit No. 6 shows that for the entire 
year 1954 the average weekly price of choice 200-220 pound 
barrows and gilts was consistently higher at the Cincinnati 
stockyard than at the Indianapolis stockyard. Complainant’s 
Exhibits Nos. 7-10 contain similar data as that set forth 
in Complainant’s Exhibits Nos. 3-6. They show that for the 
entire year of 1955 sow prices at Cincinnati on choice 300-330 
and choice 360-400 pound sows were consistently lower at the 
Cincinnati stockyard than at the Indianapolis stockyard and the 
Chicago stockyard. Complainant’s Exhibit No. 10 also shows 
that for the entire year 1955 the average weekly price of choice 
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200-220 pound barrows and gilts at the Cincinnati stockyard 
was consistently higher than the average weekly price of such 
hogs at the Indianapolis stockyard. 


A comparison of hog prices at the stockyard with hog prices 
at the Indianapolis Stock Yards is particularly important be- 
cause the Indianapolis stockyard is the principal competing 
terminal market of the Cincinnati stockyard and because both 
stockyards receive hogs from the same area (Tr. 292, 293, 415, 
416, 458). The comparison of sow prices at the stockyard with 
sow prices at the Union Stock Yards, Chicago, Illinois, was 
made, and is important, since the Chicago market is the princi- 
pal hog market of the country. 


Complainant’s Exhibits Nos. 3-10 graphically show that, al- 
though prices of top hogs (barrows and gilts) during the years 
1954 and 1955 at the Cincinnati stockyard were consistently 
higher than the prices of such hogs at the Indianapolis stock- 
yard, the Cincinnati market’s main competitor, prices of sows 
were consistently lower at the Cincinnati stockyard than at the 
Indianapolis stockyard and the Chicago stockyard. The only 
explanation for the low sow prices at the Cincinnati stockyard 
was that given by hog salesmen Miller and Budde, that sow 
prices at Cincinnati were low due to a lack of competition. 


Respondents contend that during the years 1953, 1954 and 
1955 any comparison between the Cincinnati market and other 
terminal markets limited to sow price and size cannot establish 
a fair comparison inasmuch as the majority of hogs sold today 
do not go to the large terminal markets but to non-terminal 
markets. Further, that in order to produce an accurate con- 
clusion, a comparison must consider weight, grade, finish, 
dressing percentage, supply and demand, and geographical draw- 
ing area. Respondents point out that in some categories and 
weights, sows sold on the Cincinnati market brought higher 
prices than sows sold on the Louisville market, but always less 
than prices on the Indianapolis market. Also, that Indianapolis 
attracts corn-fed sows, which dress out higher than peanut fed 
sows and, therefore, command better prices. Similarly, sows 
at Cincinnati dress out higher than sows at Nashville or other 
southern markets and such fact directly reflects itself in the 
price of sows at such markets. Respondents also contend that 
a comparison of prices between the Cincinnati and Indianapolis 
markets is not fair because Indianapolis has a drawing area 
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from a complete cycle which is not true of Cincinnati or Louis- 
ville. 


Complainant’s evidence shows that comparisons of sow prices 
at Cincinnati with sow prices at the Indianapolis market and 
the Chicago stockyard are basen not only upon weights, but 
also upon grade, which includes such factors as finish and esti- 
mated dressing percentage. On the other hand, respondents’ 
comparisons do not meet the standard which they would estab- 
lish, since their price comparisons are based on weight alone 
(See Respondents’ Exhibits 7-10; Tr. 461). Even so, it is in- 
teresting to note that respondents’ exhibits show exactly the 
same thing as complainant’s exhibits with respect to sow prices 
at Cincinnati and Indianapolis, namely, that sow prices were 
consistently lower during 1954 and 1955 at Cincinnati than at 
Indianapolis. What respondents’ comparisons fail to show is 
that during the same period of time prices of certain types of 
hogs other than sows were higher at Cincinnati than at In- 
dianapolis (See Complainant’s Exhibits No. 6, 10). 


The validity of a comparison of hog prices at the Cincinnati 
market with hog prices at the Indianapolis market is shown by 
the record. The Indianapolis market is the main competing 
terminal market of the Cincinnati stockyard, and both stock- 
yards receive hogs from the same geographical area (Tr. 292, 
293, 415, 416, 458). These same things cannot be said of the 
terminal markets at Louisville, Peoria, Nashville, or Evansville. 

The effect of the lack of competition in the buying of sows 
at the Cincinnati stockyard is also shown by what happened 
at the stockyard when there was real competition between sow 
buyers. Both Walter Puttmann and Othmar Budde, hog sales- 
men at the stockyard, testified that Crain’s buying at the stock- 
yard in 1953, and Sims buying in 1955, had the effect of raising 
the price of sows at the stockyard, of making the Cincinnati 
market a “good market” (Tr. 336, 591). And Max Seal ad- 
mitted that the price of sows would rise if he purchased in 
competition with respondents (Tr. 353). 

A portion of respondents’ brief is devoted to a discussion of 
the nature of respondents’ business. It is stated that respondents 
buy all sizes and weights of sows and that Dan Clancy & 
Company is the only buyer of unsorted sows at the stockyard. 
Such statements have no bearing upon any of the important 
issues in this case. 
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It is alleged in the order of inquiry that respondents have ac- 
quired a practical monopoly in the buying and selling of sows 
at the stockyard. The evidence in the record supports this alle- 
gation and shows that during the period in question respond- 
ents were the only consistent buyer of sows at the stockyard. 
This being so, it is obvious that respondents would buy all 
weights and classes of sows and that respondents would buy 
unsorted sows, to the extent that sows are sold unsorted (See 
Tr. 682). However, the question of the types of sows purchased 
by respondents is not at issue in this proceeding. Neither is it 
important whether certain sow buyers who appeared at the 
stockyard were primarily interested in certain weights of sows. 
The important question is whether respondents engaged in un- 
fair and unjustly discriminatory methods and practices in the 
conduct of their business. The answer to such question is found 
in the record, which shows conclusively that whenever a new 
sow buyer appeared at the stockyard to purchase sows in com- 
petition with respondents, irrespective of the types or weights 
of sows that such buyer was interested in, respondents en- 
gaged in activities designed to eliminate competition from such 
buyer. 


Summary 


Any practice engaged in by a registrant at a posted stock- 
yard for the purpose, and with the effect, of restricting compe- 
tition in the buying of livestock at such stockyard is a serious 
and flagrant violation of the act. One of the primary purposes 
for the passage of the Packers and Stockyards Act was to 
maintain public stockyards as open, competitive markets. Com- 
petition between buyers at stockyards is essential to the estab- 
lishment of a fair market price for livestock. Lack of competi- 
tion at a stockyard can not help but operate to the detriment 
of the livestock producer. As both Lee D. Sinclair, Chief of the 
Packers and Stockyards Branch, and Donald L. Bowman, Head 
of the Trade Practice Section, Packers and Stockyards Branch, 
testified, a lack of competition at a stockyard has an adverse 
effect upon the market itself and invariably results in lower 
prices to farmers (Tr. 21, 656, 657). 

A large part of the evidence in this case involved a considera- 


tion of the credence to be attached to testimony given by wit- 
nesses. Respondents Edward D. Clancy and witnesses testifying 
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for respondents contradicted much of the testimony given by 
Messrs. Crain, Sims, Waller, Drake, and Martin on behalf of 
the complainant. If it be assumed arguendo that Crain’s and 
Sims’ testimony was motivated by a desire to injure respond- 
ents, the same motivation can hardly be ascribed to Waller, 
Drake, and Martin whose participation in the case was merely 
that of enforcement officers of the Department. The latters’ 
testimony corroborated testimony given by Messrs. Crain and 
Sims. The hearing examiner who saw the witnesses and heard 
all of them testify believes that the testimony of complainant’s 
witnesses is credible and worthy of belief. 


The evidence in this proceeding shows, among other things, 
that respondents threatened certain sow buyers at the stockyard 
if such buyers continued to purchase sows in competition with 
respondents; that respondents offered inducements to certain 
sow buyers to purchase sows from or through respondents in- 
stead of purchasing in competition with respondents; that re- 
spondents had arrangements, agreements or understandings with 
certain buyers concerning the purchase of sows at the stock- 
yard; that the threats to buyers and the arrangements, agree- 
ments or understandings with buyers had the effect of reducing 
competition at the stockyard; and that a result of lack of compe- 
tition at the stockyard was a lowering of the price of sows. A 
fair appraisal of all of the facts in this proceeding shows con- 
clusively that respondents, during the years 1953, 1954, and 
1955, engaged in practices at the stockyard for the purpose, and 
with the effect, of restricting competition in the purchasing of 
sows at the stockyard, and that such practices were unfair, 
unjustly discriminatory and deceptive in violation of section 
312(a) of the act (7 U.S.C. 213(a) ) and in violation of section 
201.70 of the regulations (9 CFR 201.70). 

Such violations of the act on the part of respondents were 
wilful. In 1951 respondents were informed by registered letter 
from the District Supervisor at Cincinnati that any buyer who 
attempts to restrain or limit competition, or who attempts to 
manipulate or control prices paid for livestock, or who attempts 
to create a monopoly in buying any species of livestock, is in 
violation of the act. In addition, at or about the same time that 
this letter was sent to respondents, the District Supervisor at 
Cincinnati had several discussions with members of Dan Clancy 
& Company concerning their sow buying activities at the stock- 
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yard. Under all these circumstances, and because of the serious 
nature of the violations, it is concluded that a suspension of re- 
spondents registration is warranted. 


Kennett, Colina & Company is a partner in Dan Clancy & 
Company only for the purpose of providing clearing services 
for Dan Clancy & Company. Kennett, Colina & Company is also 
separately registered to buy livestock on a commission basis 
and to buy and sell livestock for its own account at the stock- 
yard. It does not appear from the evidence that Kennett, Colina 
& Company, in its operations as a separately registered market 
agency and dealer, actively engaged in the unfair and unjustly 
discriminatory methods and practices involved in this proceed- 
ing. Therefore, no sanction should be imposed against the pres- 
ent operations of Kennett, Colina & Company as a separately 
registered dealer and market agency. 





ORDER 


Respondents shall cease and desist from engaging in the un- 
fair, unjustly discriminatory, and deceptive practices described 
in the Findings of Fact. 

Respondents’ registration under the act is suspended for a 
period of 90 days from the effective date of this order, such 
suspension not to be effective as to the separate registration of 
Kennett, Colina & Company as a market agency and dealer at 
the stockyards. 


This order shall become effective on May 1, 1957, and copies 
hereof shall be served upon the parties. 
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In re ST. JOSEPH STOCK YARDS COMPANY. P&S Docket No. 298. 
Decided April 26, 1957. 







Modification of Rates and Charges 





Since the parties are agreed, respondent is authorized to modify its current 
schedule of rates and charges as set forth in its petition. 







Mr. Harold M. Carter, for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. Ashley Sellers, of Cummings, Sellers, Reeves & Conner, of 
Washington, D. C., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER 
This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 


The respondent is now operating under an order issued on 
March 9, 1956 (15 A.D. 208), continuing in effect to and in- 
cluding April 6, 1958, an order issued on January 6, 1951 (10 
A.D. 6), as modified by an order issued on March 26, 1952 (11 
A.D. 288), authorizing the respondent to put into effect and 
assess the current temporary schedule of rates and charges. 


On March 27, 1957, the respondent, by its attorney, filed a 
petition requesting that the current temporary schedule of rates 
and charges be modified in certain respects, and that the re- 
spondent be authorized to assess such schedule of rates and 
charges, as so modified, to and including March 1, 1958. 


Notice of the petition and its contents was published in the 
Federal Register on April 6, 1957 (22 F.R. 2317), and, although 
interested persons were afforded an opportunity to indicate a 
desire to be heard in the matter, no interested person notified 
the Hearing Clerk of a desire to be heard. 


On April 18, 1957, the respondent, by its attorney, filed an 
amendment to the petition requesting that the proposed charge 
for the use of facilities for the feeding of sheep be reduced 
from 20 cents per head, as set forth in the petition, to 15 cents 
per head. 

The Livestock Division, Agricultural Marketing Service, by 
its attorney, filed an answer recommending that the petition 
filed on March 27, 1957, as amended by the document filed on 
April 18, 1957, be granted. 


“Tnasmuch as the charge for the use of facilities for the feed- 
ing of sheep requested in the amendment to the petition is 
lower than the corresponding charge specified in the notice 
published in the Federal Register on April 6, 1957, it is found 
that further notice and other public procedure with respect to 
this order are unnecessary. 

Since the parties are agreed, the respondent is authorized 
to modify its current temporary schedule of rates and charges 
as requested in the petition filed on March 27, 1957, and 
amended by the document filed on April 18, 1957, and to con- 
tinue assessing such schedule as so modified during the life of 


this order. 
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The respondent which must prepare for and be ready to 
comply with this order on its effective date desires to have it 


become effective as soon as possible. The Packers and Stockyards 


Act provides that orders of this nature shall not become effective 
in less than five days after their date. Undue delay in making 
this order effective may adversely affect the marketing of live- 
stock. Accordingly, good cause is found for making this order 
effective in less than 30 days. 

This order shall become effective on the sixth day after its 
date of signature and remain in effect to and including March 
1, 1958, unless changed by further order before that date. 


Copies hereof shall be served upon the parties. 


(No. 4995) 


SANTUCCI PRODUCE v. CRESCENT FARMS. PACA Docket No. 6954. 
Decided April 3, 1957. 


Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of 
the facts alleged in the complaint. 


Collins & Collins, of Wilkes-Barre, Pennsylvania, for complainant. Mr. A. 
D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed October 7, 1955. The 
formal complaint was filed November 13, 1956. Complainant 
seeks an award of reparation in the amount of $249.17, which is 
alleged to be the balance of a deficit sustained on four carloads 
of watermelons that complainant sold for respondent’s account 
in July 1955. 


A copy of the report of investigation made by the Department 
was served upon complainant’s attorneys January 10, 1957. On 
that same date a copy of the report of investigation and a copy 
of the formal complaint were served upon respondent, 
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to § At the time of service of the formal complaint, respondent 
it | was notified in writing that an answer thereto should be filed 
ds f within 20 days after service and that, in accordance with sec- 
ve | tion 47.8(c) of the rules of practice, failure to file an answer 
ng would constitute an admission of the facts alleged in the com- 
re. | plaint. Notwithstanding such notice, respondent has not filed 


er an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 


its | FINDINGS OF FACT 

ch | 2 : ee / : 

well 1. Complainant is an individual, Alfred Patrick Santucci, 
doing business as Santucci Produce, whose address is 157 South 

Pennsylvania Avenue, Wilkes-Barre, Pennsylvania. 

2. Respondent is an individual, H. G. Ballard, doing business 
as Crescent Farms, whose address is P. O. Box 591, Moultrie, 
Georgia. At the time of the transactions involved herein, re- 

spondent was licensed under the act. 

4. | 


3. In July 1955, in the course of interstate commerce, re- 
' spondent shipped from the State of Georgia to complainant 
' at Wilkes-Barre, Pennsylvania, four carloads of watermelons to 
| be sold for respondent’s account. The dates of arrival at Wilkes- 
of Barre and car numbers are as follows: 


July 7, 1955—FGE 34499 and FGE 50453 


July 8, 1955—WFE 69449 
July 12, 1955—WFE 72078 
4. Complainant sold the saleable watermelons contained in 
the four cars at the market prices prevailing for watermelons 
" at Wilkes-Barre, Pennsylvania, and rendered accountings thereon 
- to respondent, showing the gross sales and itemized expenses, 
he and showing, in each instance, a deficit. 
nt | 5. The total amount of the deficit accruing on the four car- 
is | loads of watermelons is $499.17. Respondent has paid $250, 
ds |  Jeaving a balance of $249.17 due and owing by respondent to 
nt | complainant. 
6. The informal complaint was filed on October 7, 1955, 
nt | Which was within 9 months after the causes of action accrued. 
yn | CONCLUSIONS 





The failure of respondent to file an answer to the formal 
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complaint constitutes an admission of the facts alleged in the 
complaint, as provided in the rules of practice (7 CFR 47.8(c) ). 


Attached to the report of investigation as an exhibit is a. 


copy of a letter from the Department to respondent setting 
forth the results of an examination of complainant’s records 
pertaining to the four carloads of watermelons made by repre- 
sentatives of the Department on October 5, 1955. It is stated 
that the records showed deficits on the four cars as follows: 
FGE 34499, $68.80; FGE 50453, $108.88; WFE 69449, $105.59; 
and WFE 72078, $215.90; or a total of 499.17. 


Respondent’s failure to pay promptly to complainant the defi- 
cit sustained on the four carloads of watermelons handled by 
complainant for respondent’s account is in violation of section 
2 of the act. Complainant should be awarded reparation in the 
amount of $249.17, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $249.17, with interest thereon 
at the rate of 5 percent per annum from August 1, 1955, until 
paid. 

The facts and circumstances set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 


(No. 4996) 


WALTER A. SMITH v. L. B. MYERS WHOLESALE PRODUCE. PACA 
Docket No. 6949. Decided April 3, 1957. 


Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of 
the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agri- 
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cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on September 26, 
1956. The formal complaint was filed January 7, 1957. Com- 
plainant seeks an award of reparation in the amount of 
$2,005.50, the purchase price of oranges and grapefruit allegedly 
sold and delivered to respondent in September 1956. 

A copy of the report of investigation made by the Department 
was served upon complainant January 30, 1957. On that same 
date a copy of the report of investigation and a copy of the 
formal complaint were served upon respondent. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after service and that, in accordance with sec- 
tion 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Walter A. Smith, whose 
address is P. O. Box 881, Winter Haven, Florida. 


2. Respondent is an individual, L. B. Myers, doing business 
as L. B. Myers Wholesale Produce, whose address is 728 East 
11th Street Rear, Chattanooga, Tennessee. At the time of the 
transaction involved herein, respondent was not licensed under 
the act, but was subject to license. 


3. On or about September 17, 1956, in the course of inter- 
state commerce, complainant sold to respondent 686 4/5-bushel 
cartons of oranges at $2.625 per carton and 117 4/5-bushel car- 
tons of grapefruit at $1.75 per carton, f.o.b. Winter Haven, 
Florida, making a total price of $2,005.50. 


4. On September 20, 1956, complainant shipped grapefruit 
and oranges meeting the specifications of the foregoing contract 
by truck from Winter Haven, Florida, to respondent at Chatta- 
nooga, Tennessee. Upon arrival of the truck at destination re- 
spondent accepted the grapefruit and oranges. 


5. The purchase price of the 686 cartons of oranges and 
117 cartons of grapefruit is $2,005.50, no part of which has 
been paid by respondent to complainant. 
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6. The formal complaint was filed on January 7, 1957, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules 
of practice (7 CFR 47.8(c) ). Respondent’s failure to pay 
promptly to complainant the purchase price of the grapefruit 
and oranges is in violation of section 2 of the act. Complainant 
should be awarded reparation in the amount of $2,005.50, with 
interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,005.50, with interest 
thereon at the rate of 5 percent per annum from October 1, 
1956, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 4997) 


MARTORI-JOHNS Co. v. BECKER FRUIT & PRODUCE Co. PACA 
Docket No. 6831. Decided April 3, 1957. 


Failure to Pay—Evidence of Record 


In the absence of any proof whatever on respondent’s part, we can only 
conclude that, based upon the undisputed evidence of record, complain- 
ant is entitled to an award of reparation in the amount sought. 


Mr. R. W. Gudgeon, of Chicago, Illinois, for complainant. Mr. Joseph S. 
Ayoub, of Boston, Massachusetts, for respondent. Mr. James A O’Don- 
nell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
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cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). In a formal complaint filed June 4, 1956, complainant 
seeks to recover $780, the purchase price of 600 cartons of 
lettuce allegedly sold to respondent on February 1, 1956, plus 
$2.03 protest fees paid by complainant on respondent’s dishon- 
ored checks. A copy of the formal complaint and a copy of the 
Department’s report of investigation were served upon respond- 
ent June 8, 1956. On the same day, complainant’s representative 
was served with a copy of the report of investigation. 


Respondent’s answer to the complaint was filed July 11, 1956, 
and contained a request for oral hearing. Respondent avers that 
the allegations of the complaint do not in full substance depict 
a true and accurate account of the transaction between the 
parties. Respondent further alleges that after issuing checks 
in payment to complainant he withdrew the funds from the 
bank in order to allow the parties to make adjustments. 


Oral hearing was held at Boston, Massachusetts, on December 
14, 1956. No witnesses appeared for complainant and it was 
not represented at the hearing. Respondent was represented by 
counsel. Pursuant to written request received from complain- 
ant’s representative, the Presiding Officer received in evidence, 
without objection, the verified formal complaint, the deposition 
of Frank V. Condello and all exhibits attached thereto. At this 
point, respondent’s attorney requested that the hearing be con- 
tinued to a later date because of the sudden illness of his client. 
The Presiding Officer thereupon continued the hearing to Jan- 
uary 25, 1957, after respondent’s counsel stated for the record 
that the continued date for hearing was satisfactory to himself 
and his client. On December 27, 1956, the Presiding Officer 
received a doctor’s certificate that respondent was under his 
care on December 14, 1956, for an acute virus infection. 


At the continued hearing on January 25, 1957, no one ap- 
peared for either side. Accordingly, the matter is for disposi- 
tion based upon the formal complaint, the deposition testimony 
of Frank V. Condello, and the Department’s report of investiga- 
tion, 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Garwood Lee 
Johns, Frank Vincent Condello, Joseph Francis Martori, Ed- 
ward Joseph Martori, Anthony Francis Martori, Stephen Aloys- 
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ius Martori, Arthur Joseph Martori, and Peter Joseph Martori, | 
doing business as Martori-Johns Co., whose address is P. O. | 
Box 778, Glendale, Arizona. 


2. Respondent is an individual, Sidney Becker, doing busi- 
ness as Becker Fruit & Produce Co., whose address is 359 Har- | 
rison Avenue, Boston, Massachusetts. At the time of the trans- / 
action involved herein, respondent was licensed under the act. 


3. On or about February 1, 1956, in the course of interstate | 
commerce and by oral contract, complainant sold to respondent | 
a carload of 600 cartons of lettuce, Valu-Pak brand, 2-dozen 
size, at an agreed price of $1.15 per carton, f.o.b. Brawley, Cali- 
fornia, plus 15 cents per carton for vacuum cooling, for a total 
invoice price of $780.00. 


4. On or about February 1, 1956, complainant shipped in 
car PFE 4952 from Brawley, California, to respondent at Bos- 
ton, Massachusetts, the brand, kind, quality, and size of lettuce 
called for by the contract between the parties, and in the man- 
ner agreed upon. 


IERIE IERIE > 


5. Respondent accepted the shipment of lettuce upon arrival 
at Boston, Massachusetts, and gave complainant a check dated 
March 12, 1956, in the amount of the agreed purchase price, 
$780.00. Payment of this check was rejected by the bank for | 
the reason of insufficient funds. Complainant paid a protest fee | 
of $2.03. 

6. On or about April 18, 1956, respondent gave complainant a 
second check covering the purchase price and protest fee, 
$782.03. This check was also rejected by the bank because of 
insufficient funds. 


7. There is now due and owing to complainant by respond- 
ent the sum of $782.03, no part of which has been paid. 


8. The formal complaint was filed on June 4, 1956, which 
was within 9 months after the cause of action accrued. 








CONCLUSIONS 


Respondent having failed to appear at the hearing, after 
being duly notified, is deemed to have waived his right to an 
oral hearing in this proceeding (7 CFR 47.15(d) (2) ). We also 
note that paragraphs 5, 6, 7, 8, 10, and 11 of respondent’s an- 













pri, ff 


isi- 
ar- 


ent 
zen 
ali- 
tal 


ate | 


val 
ted 
ce, 
for 
fee | 


LOGE IT AL A 





STOTT & REID v. COMMUNITY PRODUCE CO. 349 
Cite as 16 A.D. 349 


swer to the formal complaint do not comply with the rules of 
practice (7 CFR 47.8(b) ). These paragraphs do not contain 
a precise statement of the facts which constitute respondent’s 
defense, nor do they contain specific admissions or denials, or 
explanations of the allegations of the complaint, or state that 
respondent is without knowledge with respect to such allega- 
tions. In our view, these paragraphs of the answer are defective 
and properly could be the subject of a motion to strike. 

In the absence of any proof whatever on respondent’s part 
either to rebut the facts alleged in the complaint or to refute the 
testimony of complainant’s deposition witness, Frank V. Con- 
dello, we can only conclude that, based upon the undisputed evi- 
dence of record, complainant is entitled to an award of repara- 
tion in the amount sought. 

Respondent’s failure to pay promptly to complainant the 
amount due in connection with the sale of the carload of lettuce 
is in violation of section 2 of the act. Complainant should be 
awarded reparation in the amount of $780.00, plus the protest 
fee of $2.03, or a total of $782.03, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $782.03, with interest thereon 
at the rate of 5 percent per annum from March 1, 1956, until 
paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 


(No. 4998) 


Stott & REID v. COMMUNITY PRODUCE COMPANY, PACA Docket 
No. 6637. Decided April 3, 1957. 


Statute of Frauds—Unreasonable Delay— 
Rescission of Contract—Dismissal 


It is concluded: (1) The contract was entered into in Massachusetts and 
the Massachusetts Statute of Frauds has no application to contracts 
of sale which have been made the subject of a complaint under the 
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act. (2) Respondent is precluded from recovering on its counterclaim 
because of the unreasonable delay in notifying the seller of the alleged 
breach of contract. (3) By not making it clear to respondent the terms 
under which complainant assumed dominion over the shipment, com- 
plainant in effect assented to the rescission of the contract. 


TREN RE 


aL 


Mr. Taylor Webb, of Leland, Mississippi, for complainant. Mr. D. Jerome 
Donovan, of Boston, Massachusetts, for respondent. Mr. James A. O’Don- 


nell, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). In a formal complaint filed with the Department August 
22, 1955, complainant seeks to recover $950.40, the purchase 
price of 864 baskets of U. S. No. 1 spinach, allegedly sold to | 
respondent on March 14, 1955, at $1.10 per basket, f.o.b. Chi- 
cago, Illinois, and shipped in car NRC 16368. 

A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent 
November 12, 1955. Complainant’s attorney was served with a 
copy of the report of investigation November 16, 1955. Respond- : 
ent filed an answer November 23, 1955, denying generally the 
material allegations of the complaint. The answer contained a_ | 
counterclaim for $742.05, representing the loss allegedly sus- 
tained by respondent on a previous car of spinach purchased 
from complainant on March 7, 1955, and which allegedly failed 
to meet complainant’s warranty of heavy bodied spinach for 
fancy packing. Respondent requested an oral hearing. 


On December 12, 1955, complainant filed a reply to the count- 
erclaim denying any breach of warranty and averring that the 
car of spinach was U. S. No. 1, medium to large size, clean 
and well trimmed, with grade defects well within tolerance. 


[aR ATR RE eH aS ADH 


SRR AS A 


PUR aR IH, 


Respondent pleaded the Statute of Frauds as an affirmative 
defense set forth in an amendment to respondent’s answer filed 
on May 14, 1956. 


An oral hearing was held at Boston, Massachusetts, on June 
1, 1956. Respondent was represented by counsel and four wit- 
nesses testified for respondent. A member of complainant part- 
nership, Robert Stott, was the only witness to testify for com- 
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plainant. Complainant was not represented by counsel at the 
hearing. Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Robert J. Stott 
and William M. Reid, doing business as Stott & Reid, whose post 
office address is Leland, Mississippi. 


2. Respondent, Community Produce Company, is a corpora- 
tion whose address is 12 North Market Street, Boston Massa- 
chusetts. At the time of the transactions involved herein, re- 
spondent was licensed under the act. 


3. On or about March 7, 1955, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
864 baskets of U. S. No. 1 or better Savoy leaf spinach, con- 
tained in car NRC 18161, at a unit price of $1.35, or a total 
purchase price of $1,166.40, f.o.b. Arcola, Mississippi. Complain- 
ant warranted the spinach to be heavy bodied and suitable for 
fancy packing. 

4. Car NRC 18161 was shipped to respondent from Arcola, 
Mississippi, on March 8, 1955, and arrived at destination in 
Boston, Massachusetts, on March 16, 1955, after having been 
diverted to Springfield, Massachusetts, for partial unloading. 


5. In compliance with the contract, respondent accepted the 
spinach remaining in car NRC 18161 and made full payment of 
the agreed purchase price to complainant. 


6. Complainant’s first notice of respondent’s claimed breach 
of warranty with respect to the spinach shipped in car NRC 
18161 was that contained in respondent’s counterclaim filed in 
this proceeding which relates to a second car of spinach, a copy 
of which was received by complainant’s attorney on December 
1, 1955. 


7. On the morning of March 14, 1955, in the course of inter- 
state commerce and by oral contract, complainant sold to re- 
spondent 864 baskets of U.S. No. 1 or better Savoy leaf spinach, 
contained in car NRC 16368, at a unit price of $1.10, or a total 
purchase price of $950.40, f.o.b. Chicago, Illinois. Complainant 
warranted the spinach to be heavy bodied and suitable for 


fancy packing. 
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8. On March 14, 1955, complainant diverted car NRC 16368 
from Chicago, Illinois, to respondent at Boston, Massachusetts. 
At approximately 3:00 p.m. on March 14, 1955, and again on 
the morning of March 15, 1955, respondent received railroad 
passing records that car NRC 16368 was rolling to respondent at 
Boston, Massachusetts. 


9. About noon on March 14, 1955, respondent’s vice-presi- 
dent, James R. Piazza, tried unsuccessfully by telephone from 
Boston to reach complainant partner, Robert Stott, at Chicago, 
Illinois, for the purpose of cancelling the contract between the 
parties. 


10. In the early afternoon of March 14, 1955, respondent’s 
Mr. Piazza talked by telephone with Mrs. Robert Stott, wife of 
complainant partner, at Leland, Mississippi, and asked her to 
contact her husband and inform him of respondent’s intention 
to cancel the contract between the parties. Mrs. Stott called 
her husband at Chicago, Illinois, and advised him that respond- 
ent wished to cancel the contract of sale. 

11. At 3:41 p.m. on March 14, 1955, respondent sent the 
following wire to complainant at Leland, Mississippi: 

“NRC 16368 BOB STOTT CALLED US FROM CHICAGO 
DIVERTING US THIS CAR WE CANCELLING AC- 
COUNT SPINACH TOO TENDER WILL NOT KEEP IN 
CELLO PLEASE INFORM STOTT AS WE UNABLE 
REACH HIM.” 

12. On or about March 15, 1955, complainant diverted car 
NRC 16368 to D’Arrigo Brothers Company at Boston, Massa- 
chusetts, where it arrived at 2:50 a.m. on March 17, 1955, with 
notice of arrival being given D’Arrigo Brothers at 8:00 a.m. the 
same day. 

13. On March 18, 1955, D’Arrigo Brothers notified the rail- 
road that they were not going to handle car NRC 16368. On the 
same day, the railroad wired complainant that unless otherwise 
ordered the car of spinach would be sold on the morning market 
of March 21, 1955. 

14. On March 18, 1955, the parties exchanged the following 
wires: 


Complainant to respondent 
“NRC 16368 ON NEW HAVEN FOR INSPECTION AND 
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ACCEPTANCE YOUR VERBAL CONTRACT ORDER 
MAKES YOU LIABLE. TRIED TO HELP YOU ON FALL- 
ING MARKET REJECTION BUT YOUR ORDER OF 
CUT LEAF WILL NOT GO ON OPEN MARKET. HAV- 
ING BLUE BOOK GOVERNMENT AND RAILROAD 
INSPECT CAR FOR GRADE ANY FURTHER CORRE- 
SPONDENCE CONTACT TAYLOR WEBB, ATTORNEY, 
LELAND, MISS.” 


Respondent to Complainant 
“SURPRISED YOUR WIRE OF THE EIGHTEENTH 
CAR NRC 16368 YOU KNOW ORIGINAL CONTRACT 
CANCELLED AND YOU DIVERTED CAR ELSE 
WHERE WHAT ARE YOU TRYING TO DO.” 


15. On March 21, 1955, restricted Federal inspection was 
made of the contents of car NRC 16368 at Boston, Massachusetts. 
The spinach was certified as being of U. S. No. 1 grade, clean and 
well trimmed, grade defects well within tolerance, fresh and of 
good green color, containing less than 1 percent Bacterial Soft 
Rot. 

16. On March 21, 1955, the contents of car NRC 16368 were 
sold by the railroad for net proceeds of $65. 


17. Official USDA market news reports for Boston, Massa- 
chusetts on March 16, 17 and 18, 1955, describe the market for 
spinach as being weaker, slightly stronger, and dull, respectively. 
Rail and truck arrivals of spinach and cars of spinach on track 
are shown by these reports to be as follows: 


March 16, 1955—“1 Miss., 1 Texas, 8 cars on track, truck 
c/1 equiv. 1 Va.” 


March 17, 1955—‘Miss., 8 cars on track” 
March 18, 1955—“6 cars on track” 


18. Formal complaint was filed August 22, 1955, which was 
within 9 months after the alleged cause of action accrued. 


CONCLUSIONS 


In the amended answer, respondent pleaded the Statute of 
Frauds as an affirmative defense. Respondent relies upon the 
Mississippi Statute of Frauds on the theory that respondent’s 
offer to purchase the spinach in car NRC 16368 at $1.10 per 
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basket was accepted by complainant partnership in Mississippi. 
Respondent refers to complainant’s invoice which shows the 
billing made from Leland, Mississippi, under date of March 14, 
1955. Respondent also directs our attention to the testimony of 
its vice-president, James R. Piazza, as establishing that com- 
plainant partner, Robert Stott, found it necessary to call his 
office in Mississippi from Chicago to obtain approval of the 
$1.10 price (Tr. p. 103). Mr. Stott testified that after haggling 
over prices he finally told Mr. Piazza “I will sell it for $1.10” 
(Tr. p. 15). Mr. Piazza’s version of the matter appears to have 
been an afterthought and his original testimony, in our view, is 
correct and corroborates that of Mr. Stott. Piazza testified in- 
itially as follows (Tr. p. 103): 


“T don’t know whether he said $1.50 or $1.30, and I said, 
‘That is the wrong price. I can get all I want from Carolina 
at $1.10.’ We talked it over and he said, ‘If that is the best 
you can do, go ahead take the spinach at $1.10.’ ” 


Issuance of an invoice from a seller’s office or place of business 
is normal procedure. Since complainant partner, Stott, talked 
from Chicago to his wife at Leland, Mississippi, after the sale 
on March 14, 1955, it would have been the most natural thing for 
him to arrange with his wife to have respondent invoiced for the 
car of spinach. For this reason, we attach no significance to the 
invoice as indicating that Stott first found it necessary to contact 
his Mississippi office before agreeing on the $1.10 price. 

Both parties agree that complainant’s offer to sell the car of 
spinach was made from Chicago (Tr. pp. 14 and 102). Respond- 
ent accepted complainant’s offer at Boston (Tr. p. 103). The 
contract, therefore, was entered into in Massachusetts. The Mas- 
sachusetts Statute of Frauds has no application to contracts of 
sale which have been made the subject of a complaint under 
the Act. Joseph Rothenberg v. Rothstein & Sons, 183 F. 2d 524, 
9 A.D. 1272; Latin-American Fruit & Shipping Corp. v. Her- 
bert’s Fruit & Produce, 13 A.D. 432. 

Respondent’s counterclaim based upon alleged damages sus- 
tained in connection with spinach in car NRC 18161 was served 
upon complainant’s attorney on December 1, 1955, and_repre- 
sented the first notice complainant had received of respondent’s 
intention to claim damages for breach of warranty on this car 
of spinach. While it is alleged in the counterclaim that re- 
spondent gave complainant prompt notice that this spinach 
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failed to meet complainant’s warranty of fitness, respondent of- 
fered no proof whatever to support such allegation. On the 
contrary, the testimony of respondent officer, James R. Piazza, 
appears to establish that the first notice of breach given com- 
plainant was that contained in the counterclaim. The following 
cross-examination of Mr. Piazza with respect to car NRC 18161 
appears at page 119 of the record: 


“Q. By the same token, didn’t you pay for the first car load? 

“A. Certainly. 

“Q. Without discussion, without saying anything? 

“A. That’s right. 

“Q. No complaints? 

“A. That’s right. 

“Q. Until after this suit came up? 

“A. I was trying to be as fair as possible. I was trying to 

wiggle out of it as best I can. 

“Q. And you decided at a later date to go ahead and enter a 

counterclaim without any discussion? 

“A. If anybody tries to slap your face, what would you do? 

“Q. But there was no discussion when you paid for it? You 

accepted it? 

“A. That’s right.” 

Car NRC 18161 arrived in Boston on March 16, 1955, and 
was accepted and paid for the same day by respondent. It thus 
appears that eight and one-half months expired before respond- 
ent gave notice of the claimed breach, and only after complain- 


ant had commenced action by filing formal complaint against 
respondent in connection with second car of spinach, NRC 
16368. 

The question arises whether this eight and one-half month 
period constituted an unreasonable delay in making complaint 
to the seller as to preclude any recovery by respondent on its 
counterclaim. The Uniform Sales Act (Sec. 49) sets forth the 
rule that a buyer may accept goods which do not conform to 
the contract and recover damages sustained thereby only if he 
notifies the seller of the defective quality within a reasonable 
time after he learned or should have learned thereof. In Massa- 
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chusetts, the buyer is required to give notice of the breach 
within a reasonable time if he is to claim damages. Section 38, 
Chapter 106, Annotated Laws of Massachusetts, provides in 
part: 


“But, if, after acceptance of the goods, the buyer fails to 
give notice to the seller of the breach of any promise or 
warranty within a reasonable time after the buyer knows, 
or ought to know of such breach, the seller shall not be 
liable therefor.” 


In our view, respondent’s failure to complain to the seller in 
the course of eight and one-half months amounted to an un- 
reasonable delay. It is concluded, therefore, that respondent’s 
failure to give notice of the alleged breach within a reasonable 
time precludes respondent from recovering on its counterclaim. 


It is not necessary to discuss the question of whether there 
was a breach of warranty by complainant with respect to the 
spinach in either car NRC 18161 or car NRC 16368, or whether 
respondent suffered losses as a result of such alleged breach of 
warranty, for the reasons set forth below. 


Respondent contends that there was a cancellation of the 
contract between the parties with respect to car NRC 16368, 
which is the subject of this proceeding. Complainant denies 
that there was a cancellation. The evidence shows that in the 
early afternoon of March 14, 1955, after the car of spinach 
had been purchased by respondent that morning, respondent’s 
James R. Piazza, after unsuccessfully trying to reach complain- 
ant’s Robert Stott, talked by telephone to Mrs. Robert Stott at 
Leland, Mississippi, and asked her to contact her husband and 
inform him that respondent was cancelling the contract. Mrs. 
Stott called her husband at Chicago, Illinois, and informed him 
that respondent wished to cancel the contract. Later the same 
afternoon, at 3:41 p.m., respondent wired complainant at Le- 
land, Mississippi, that it was “CANCELLING ACCOUNT 
SPINACH TOO TENDER WILL NOT KEEP IN CELLO 
PLEASE INFORM STOTT AS WE UNABLE REACH HIM.” 
The next day, March 15, 1955, complainant diverted the car of 
spinach to D’Arrigo Brothers Company at Boston, Massa- 
chusetts, where it arrived on March 17, 1955. Robert Stott testi- 
fied at the hearing that when he received the telephone message 
from his wife that respondent was cancelling the contract of 
sale, he took the spinach back and diverted it to another con- 
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signee at Boston. He also testified that he did not inform re- 
spondent that he was diverting the car because he did not think 
it was necessary, and that he told respondent nothing at all 
about what he had done. 

We think the court’s decision in the case of Ernest E. Fadler 
Co. v. Hesser, 166 F. 2d 904, is applicable in this situation. In 
that case the court stated the following rule: 

“Where the goods are in conformity with the contract and 
title has passed to the buyer, he cannot thrust them back 
upon the seller, but, if under such circumstances, the 
buyer promptly notifies the seller that he rejects the goods 
on the ground that they do not meet the conditions of an 
implied warranty, and tenders the goods back to the seller, 
and the seller takes the goods back without making it clear 
that he is receiving them merely to dispose of them on 
account of the buyer to mitigate the damages and without 
making it clear that he is not assenting to a rescission, the 
normal inference from taking the goods back and resum- 
ing dominion over them is assent to rescission and the 
discharge of the original sale.” 

Here, complainant’s assumption of dominion over the carload 
of spinach without notifying respondent that complainant was 
merely taking the spinach back to dispose of it for respondent’s 
account in order to mitigate damages, and without making it 
clear to respondent that complainant was not agreeing to a 
rescission of the contract, amounted to an assent by complainant 
to respondent’s cancellation or rescission. If complainant did not 
intend to agree to the cancellation and to waive any claim for 
damages, it was especially important that complainant notify the 
respondent that it was not agreeing to a rescission of the con- 
tract, but was merely receiving the spinach to dispose of it for 
respondent’s account and thereby mitigate the damages, since 
respondent had been unable to personally contact complainant’s 
Robert Stott to discuss the cancellation and had been compelled 
to send its message through Robert Stott’s wife. Under these 
circumstances, it became doubly important for Stott to make 
clear to respondent his actions in taking back the car of spinach 
and diverting it to another consignee. Since he told respondent 
nothing about what he had done with the car of spinach, we 
can only conclude that complainant assented to the rescission 
of the contract. It follows that the complaint should be dis- 
missed. 
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ORDER 


The complaint is hereby dismissed. 
The counterclaim is dismissed. 
Copies hereof shall be served upon the parties. 


(No. 4999) 


TONY FERRAEZ v. CANTU FRUIT COMPANY. PACA Docket No. 
6976. Decided April 8, 1957. 


Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of 
the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed April 10, 1956. The for- 
mal complaint was filed September 24, 1956. Complainant seeks 
an award of reparation in the amount of $802.94, which is al- 
leged to be the balance of the purchase price of two truckloads 
of bananas sold and delivered to respondent in December 1955. 

A copy of the report of investigation made by the Depart- 
ment was served upon complainant February 8, 1957. A copy of 
the report of investigation and a copy of the formal complaint 
were served upon respondent February 9, 1957. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Antonio Ferraez, doing 
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business as Tony Ferraez, whose address is P. O. Box 89, 
Brownsville, Texas. 


2. Respondent, Cantu Fruit Company, is a partnership com- 
posed of Fortunato Cantu and Fortunato Cantu, Jr., whose ad- 
dress is 1802 Marcella Ave., Laredo, Texas. At the time of the 
transactions involved herein, respondent was licensed under 
the act. 


3. During December 1955, in the course of foreign com- 
merce, complainant sold to respondent two truckloads of Ta- 
basco Select bananas which had been received by complainant 
from Mexico. The dates of sales, the quantities and prices, f.o.b. 
Brownsville, Texas, are as follows: 





December 13, 1955 29,750 Ibs. at $5.00 per c.w.t. $1,487.50 
December 22, 1955 10,560 Ibs. at $5.00 per c.w.t. 528.00 
Total $2,015.50 


4. On the dates of sale complainant shipped bananas meet- 
ing the specifications of the foregoing contracts by truck from 
Brownsville, Texas to respondent at Laredo, Texas. Upon ar- 
rival of each of the two trucks at destination, respondent ac- 
cepted the bananas. 


5. The total purchase price of the two truckloads of bananas 
is $2,015.50. Respondent has paid $1,212.56, leaving a balance 
of $802.94 due and owing by respondent to complainant. 


6. The informal complaint was filed on April 10, 1956, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules 
of practice (7 CFR 47.8(c) ). 


Respondent’s failure to pay promptly to complainant the 
balance of the total purchase price of the two truckloads of 
bananas is in violation of section 2 of the act. Complainant 
should be awarded reparation in the amount of $802.94 with 
interest. 


ORDER 
Within 30 days from the date of this order, respondent shall 
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pay to complainant, as reparation, $802.94, with interest thereon 
at the rate of 5 percent per annum from January 1, 1956, until 
paid. 

The facts and circumstances set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 


(No. 5000) 


D. L. PIAzzA COMPANY v. COOK PRODUCE COMPANY. PACA 
Docket No. 6301. Decided April 8, 1957. 


Brokerage—Failure to Pay 


Complainant’s right to brokerage is not affected by the fact that the original 
contracts were not carried out or the fact that respondent did not 
receive full payment for the produce as specified in the original con- 
tracts. 


Complainant pro se. Blanksten and Lansing, of Chicago, Illinois, for re- 
spondent Mr. Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed with the Department Jan- 
uary 29, 1954, it is alleged that complainant, acting as broker 
for respondent, negotiated the sale of five carloads of lettuce 
by respondent to the Lakeland Fruit & Produce Co. of Min- 
neapolis, Minnesota; that respondent had agreed to pay com- 
plainant ten cents per carton brokerage for negotiating these 
sales; but that respondent has failed and refused to pay the 
brokerage due complainant in these transactions. Complainant 
claims an award of reparation in the amount of $320.60. 


A copy of the complaint and a copy of the report of investi- 
gation prepared by the Department were served on respondent 
June 7, 1954. A copy of the report of investigation was served 
on complainant on the same date. 

Respondent’s answer was filed July 14, 1954. Respondent 
denies there was any agreement whereunder complainant was 
to receive brokerage fees from respondent in these transactions, 
and denies any liability in the matter. 
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1 8 Although the amount involved in this proceeding does not ex- 

ceed $500, at the request of respondent this proceeding was 

' consolidated for purposes of hearing with Cook Produce Com- 

. pany v. Lakeland Fruit & Produce Co., PACA Docket No. 6278, 

j because they involve the same purchase and sale transactions. 

The hearing was held at Minneapolis, Minnesota, on September 

27, 1955. The parties were not represented by counsel. Sam L. 

é Piazza and Sam J. Piazza testified for complainant. The deposi- 

: tion of Allan Gerber, Marketing Manager of respondent, was 
received in evidence for respondent. 


FINDINGS OF FACT 


1. Complainant, D. L. Piazza Company, is a corporation 
whose address is 100 North Seventh Street, Minneapolis, Min- 
nesota. 


2. Respondent is a partnership composed of William J. Cook, 
Jr., and Jack T. Helm, doing business as Cook Produce Com- 
- pany, whose address is 1982 West McDowell Road, Phoenix, 
Arizona. On the dates of the transactions involved in this pro- 
ceeding, respondent was licensed under the Act. 


38. During March and April, 1953, in the course of interstate 
commerce, complainant, acting as broker for the Lakeland 
Fruit & Produce Co., negotiated the sale of five carloads of 

; dry-pack lettuce by Cook Produce Company to Lakeland Fruit 
& Produce Co. The negotiations were carried on with Charles 
Gray of Phoenix, Arizona, who acted as agent for both com- 
plainant and respondent. It was agreed that respondent should 
invoice Lakeland Fruit & Produce Co. for ten cents more per 
carton than the actual purchase price to cover complainant’s 
brokerage and that respondent would pay the brokerage directly 
to complainant. 


4. Pursuant to the contracts, respondent shipped the follow- 
ing carloads of lettuce from Phoenix, Arizona, to Lakeland Fruit 
& Produce Co. at Minneapolis, Minnesota: 


. Ss fe ’ — 


SS —— ls . 


% Date of Shipment: Car No.: Contents: 
‘ March 31, 1953 SFRD 17837 640 cartons 
March 31, 1953 SFRD 7242 640 cartons 
, fe April 2, 1953 SFRD 7866 646 cartons 
’ 3 April 2, 1953 SFRD 3548 640 cartons 
. April 3, 1953 SFRD 11457 640 cartons 


TOTAL 8,206 cartons 
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on these five shipments is $320.60, which sum has not been paid. 


6. The informal complaint was filed on September 18, 1953, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


Charles Gray of the Charles Gray Co., Phoenix, Arizona, 
acted as agent for both complainant and respondent in these 
transactions. Gray was the intermediary through whom all 
communications between the parties passed. One of these com- 
munications was a telegram sent on April 2, 1953, to complain- 
ant in which Gray stated as follows: 


“TODAY LAKELAND SANTAFE KCITY ROCK ISLAND 
SFRD 3548 SKYWAY BRAND 640 CARTONS TWOS 
COST 1.25 LESS OUR BROKERAGE. COOK PRODUCE 
COMPANY PHOENIX INVOICING LAKELAND 1.35 
PLUS 15 CENTS COOLING PROTECTING DIME, HAVE 
LAKELAND AIR CK DIRECT SHIPPER... .” 


The words “PROTECTING DIME” were interpreted by com- 
plainant’s witnesses to mean that respondent promised to pay 
complainant ten cents per carton brokerage on this carload of 
lettuce. Complainant’s witnesses testified that Gray made simi- 
lar promises on respondent’s behalf with respect to complain- 
ant’s brokerage on the other four carloads of lettuce in the 
course of several telephone conversations between Gray and 
complainant. 

On June 4, 1953, respondent sent the following letter to com- 
plainant: 

“This is in reply to your letter of May 12th regarding the 
brokerage you claim is due you from us. Inasmuch as the 
cars are in controversy, we do not feel that any brokerage 
whatsoever is due until the final settlement is made by the 
Lakeland Fruit and Produce Company.” 

This letter is a tacit acknowledgement of respondent’s agree- 
ment to pay brokerage to complainant in this case, but denies 
liability until Lakeland Fruit & Produce Co. has made final 
settlement of the amount due to respondent on the five carloads 
of lettuce. 

It is well established that the right of a broker to compensa- 
tion accrues on completion of negotiations and on a meeting of 


5. The total brokerage due from respondent to complainant 
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the minds of the principals whom the broker has brought to- 
gether. The broker’s right to compensation is not dependent on 
the final consummation of the transaction, unless it is so pro- 
vided. Respondent’s liability for the payment of brokerage to 
complainant was not conditioned upon the fulfillment of the 
original contracts between respondent and Lakeland Fruit & 
Produce Co. Therefore, complainant’s right to brokerage is not 
affected by the fact that the original contracts were not carried 
out nor the fact that respondent did not receive full payment for 
the five carloads of lettuce as specified in the original contracts. 
It is concluded that respondent is liable to complainant in the 
amount of $320.60 for brokerage on the five carloads involved 
in the proceeding, and respondent’s failure to pay this account 
is a violation of section 2 of the act. Accordingly, reparation 
should be awarded complainant in said amount, plus interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $320.60, with 
interest thereon at the rate of 5 percent per annum from May 
1, 1953, until paid. 

The facts and circumstances set forth herein shall be pub- 
lished. 

Copies hereof shall be served on the parties. 


(No. 5001) 


C. H. ROBINSON, INC. v. J. J. CORLEY & SON PRODUCE. PACA 
Docket No. 6969. Decided April 8, 1957. 


Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of 
the facts alleged in the complaint. 


Moore & Wangaard, of Minneapolis, Minnesota, for complainant. Mr. A. D. 
McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agri- 
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cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was received July 9, 1956. The 
formal complaint was filed January 8, 1957. Complainant seeks 
an award of reparation in the amount of $100, which is alleged 
to be due in connection with a truckload of yams sold for re- 
spondent’s account in February 1956. 


A copy of the report of investigation made by the Department 
was served upon complainant’s attorney January 30, 1957. A 
copy of the report of investigation and a copy of the formal 
complaint were served upon respondent February 1, 1957. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Notwithstanding such notice, respondent has not filed an 
answer. The issuance of an order is, therefore, authorized with- 
out further proceedings. 


FINDINGS OF FACT 


1. Complainant, C. H. Robinson, Inc., is a corporation whose 
address is 3115 West Lake Street, Minneapolis, Minnesota. 


2. Respondent, J. J. Corley & Son Produce, is a partnership 
composed of Jerry J. Corley and Jerry J. Corley, Jr. whose ad- 
dress is Grand Saline, Texas. At the time of the transaction in- 
volved herein, respondent was licensed under the act. 


3. On or about February 16, 1956, in the course of inter- 
state commerce, complainant, acting as broker for respondent, 
negotiated the sale to pool buyers at Denver, Colorado, of 452 
crates of U. S. No. 1 yams at $2.50 per crate, f.o.b. Grand 
Saline, Texas, making a total price of $1,130. 


4. On February 16, 1956, respondent shipped yams meeting 
the specifications of the foregoing contract by truck from load- 
ing point in the State of Texas to the pool buyers at Denver, 
Colorado. Upon arrival of the truck at destination, the buyers 
accepted the yams and paid complainant the agreed price of 
$1,130. 

5. The amount due from complainant to respondent was 
$1,084.80, the difference between the purchase price of $1,130 
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and the brokerage due complainant of 10 cents per crate, or a 
total of $45.20. In error complainant remitted to respondent a 
check dated March 21, 1956, in the amount of $1,184.80. Im- 
mediately thereafter complainant notified respondent of this 
error and demanded the return of the $100 overpayment. Re- 
spondent has failed and refused to refund to complainant this 
overpayment of $100. 


6. The informal complaint was filed on July 9, 1956, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes an admission of the facts alleged in the 
complaint, as provided in the rules of practice (7 CFR 47.8(c) ). 

Respondent’s failure to refund promptly to complainant the 
amount paid by complainant to respondent in excess of the 
amount due respondent in connection with the sale of the truck- 
load of yams is in violation of section 2 of the act. Complainant 
should be awarded reparation in the amount of $100, with in- 
terest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $100 with interest thereon at 
the rate of 5 percent per annum from April 1, 1956, until 


paid. 

The facts and circumstances set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 5002) 


SANTA ROSA DISTRIBUTING Co. v. JACK LONG & COMPANY. PACA 
Docket No. 6740. Decided April 8, 1957. 


Terms of Contract—Burden of Proof 


Respondent has not submitted evidence to prove that the contract called for 
receipt of the produce prior to noon on the day of delivery. 
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Mr. Al Harrison, of Nogales, Arizona, for complainant. Respondent pro se. 
Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed February 6, 1956. 
Complainant alleges that it sold respondent a truckload of water- 
melons at $110 per ton delivered Los Angeles, California; that 
the watermelons were tendered to respondent in full compliance 
with the contract; that respondent after inspecting the water- 
melons accepted them but later complained as to their condition; 
and that respondent has paid complainant only $713 for the 
melons, leaving a balance due complainant in the amount of 
$117.50. 


A copy of the report of investigation made by the Depart- 
ment and a copy of the formal complaint were served upon 
respondent February 28, 1956. A copy of the report of investi- 
gation was served upon complainant March 9, 1956. 


An answer to the complaint was filed March 19, 1956. Re- 
spondent alleges that on June 2, 1955, it contracted to purchase 
from complainant approximately 8 tons of No. 1 watermelons 
at $105 per ton to be delivered at D.W.D. Produce Co., Los 
Angeles, California, the following morning, June 3, 1955. Re- 
spondent alleges further that complainant failed to comply with 
the contract terms in that the melons did not arrive until late 
in the afternoon of June 3 after the D.W.D. Produce Co. had 
closed for the day and that it notified complainant the melons 
were half cooked, its customers were complaining of the poor 
quality and it would deduct all the allowances it had to give 
the customers. Respondent denies any liability to complainant 
in excess of the net resale proceeds already paid to com- 
plainant. 


As the amount in controversy did not exceed $500, the pro- 
ceeding was handled under the shortened procedure authorized 
by section 47.20 of the rules of practice (7 CFR 47.20). Com- 
plainant filed an opening statement. Respondent filed an answer- 
ing statement and requested that its sworn answer and attached 
exhibits be considered as a part of the answering statement. 
Complainant filed a statement in reply. 
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FINDINGS OF FACT 


1. Complainant is a partnership composed of Harold L. 
Child and Robert S. Reese, doing business as Santa Rosa Dis- 
tributing Co., whose address is 730 Market Court, Los Angeles, 
California. 


2. Respondent is a partnership composed of Jack Charles 
Long and Frank Conrad Long, doing business as Jack Long & 
Company, whose address is 317 South Virginia Avenue, Azusa, 
California. At the time of the transaction involved herein, re- 
spondent was not licensed under the act, but was subject to 
license. 


3. On June 2, 1955, in the course of foreign commerce, com- 
plainant sold to respondent a truckload of watermelons to be 
shipped from Mexico, at $110.00 per ton, delivered at D.W.D. 
Produce Co., Los Angeles, California, on June 3, 1955. 


4. On June 3, 1955, complainant shipped one truckload of 
watermelons, which weighed 15,100 net pounds and met the 
specifications of the foregoing contract, from Nogales, Sonora, 
Mexico, to respondent at Los Angeles, California. The water- 
melons arrived at D.W.D. Produce Co., Los Angeles, California, 
at approximately 3 p.m., on June 3, 1955. After a personal in- 
spection of the melons on June 4, 1955, respondent accepted 
them. 


5. The purchase price of the 15,100 net pounds of water- 
melons is $830.50. Respondent has paid $713 to complainant. 
There remains a balance of $117.50 due and owing by re- 
spondent to complainant on the purchase price of the water 
melons. 


6. The formal complaint was filed on February 6, 1956, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Complainant alleged in the formal complaint that it sold to 
respondent a truckload of watermelons at $110 per ton delivered 
Los Angeles, California. Respondent alleged in its answer that 
the contract was for approximately 8 tons of No. 1 watermelons 
at $105 per ton to be delivered at D.W.D. Produce Co., Los 
Angeles, California, the following morning, June 3, 1955. Dur- 
ing the investigation of the complaint, respondent advised the 
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Department that it purchased the watermelons from complain- 
ant for D.W.D. Produce Co.; that the load was to arrive early 
Friday morning in time for that day’s market; that the load 
arrived at about 3 p.m. on Friday after the D.W.D. Produce 
Co. closed; that D.W.D. Produce Co. refused to accept the 
melons on Saturday morning; and that the melons were left 
on an open truck parked in a gas station lot until Saturday 
afternoon when respondent returned from the Imperial Valley 
and accepted the load. Respondent has submitted evidence show- 
ing that the melons were sold for gross proceeds of $892.07; 
that refunds totaling $179.07 were made to two of the pur- 
chasers because of overripe melons; and that the net proceeds 
realized of $713 were paid to complainant. 


The principal question in this proceeding concerns the terms 
of the contract entered into between complainant and respond- 
ent on Thursday, June 2, 1955, that is, the price, the grade or 
quality, and the time of delivery. The invoice sent by complain- 
ant to respondent shows a price of $110 per ton. The invoice 
contains no specification as to the grade or quality of water- 
melons to be delivered. Complainant has submitted evidence 
showing that it sold several loads of Mexican watermelons dur- 
ing June 1955 to other dealers at $110 per ton. It is concluded 
that the agreed price was $110 per ton and that the contract 
did not specify any particular grade or quality of watermelons. 


The broker, Al Harrison, stated that the load was ordered 
on Thursday, June 2, 1955, for delivery on Friday, June 3, 
1955, at Los Angeles, California. Jack C. Long states that when 
he purchased the melons over the telephone he told the broker, 
Al Harrison, to send the load to D.W.D. Produce Co. and to 
ask for Mr. Martin who was to receive the load and that he 
(Long) had no intention of being in Los Angeles to receive the 
load. In its answer respondent states: 


“The melons by arriving late in the afternoon of the 3rd 
no one was at D.W.D. Commission House to receive the 
melons because our arrangement was that they were to be 
delivered in the morning, and Mr. Harrison knows very 
well that the commission houses close after 12 o’clock.” 


The report of investigation also contains a statement signed 
by M. A. Martin of D.W.D. Produce Co., reading as follows: 


“On June 2, 1955, Jack Long called me from El Centro 
telling me that a load of watermelons would arrive the fol- 
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lowing morning which was Friday, June 3rd. The load 
arrived late in the afternoon after 3 o’clock.” 

The broker, Al Harrison, stated when the load arrived Friday 
afternoon Mr. Martin telephoned him and said he did not order 
the shipment and the load would have to wait until Jack C. 
Long returned; and that the next day Long arrived and was 
told the melons could be sold in Long Beach if he did not want 
them, but he looked at them and said he wanted the load. 

Respondent had the burden of proving by a preponderance 
of the evidence that complainant agreed to deliver the truck- 
load of watermelons prior to noon on June 3, 1955. The evi- 
dence is so conflicting and incomplete that we are unable to 
conclude that respondent has sustained this burden. 

Since respondent accepted the truckload of watermelons and 
has failed to prove any breach of contract on the part of com- 
plainant, respondent’s failure to pay to complainant the balance 
of the contract purchase price for the watermelons was in 
violation of section 2 of the act. Reparation should be awarded 
complainant in the amount of $117.50, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $117.50, with in- 
terest thereon at the rate of 5 percent per annum from July 1, 
1955, until paid. 

The facts and circumstances set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 5003) 


C. C. CHAPMAN, INC. v. BUCKEYE STATE PRODUCE Co., MICHAEL 
COSTANZI AND BLANCHE COSTANZI. PACA Docket No. 6938. 
Decided April 9, 1957. 


Failure to Pay—Default 


The failure of respondent Buckeye State Produce Co. to answer the com- 
plaint constitutes an admission of the facts alleged in the complaint. 

Mr. James R. Reed, of Naples, New York, for complainant. Mr. A. D. Me- 
Collum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed September 4, 1956. 
The formal complaint was filed November 8, 1956. Complainant 
seeks an award of reparation in the amount of $1,983.30, which 
is alleged to be due in connection with the sale of two truck- 
loads of potatoes by complainant to respondent Buckeye State 
Produce Co. during April 1956. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent Buckeye State Produce Co. November 30, 1956. On 
that same date, a copy of the report of investigation was served 
upon complainant’s attorney. 


At the time of service of the formal complaint, respondent 
Buckeye State Produce Co. was notified in writing that an 
answer thereto should be filed within 20 days after such service 
and that, in accordance with section 47.8(c) of the rules of 
practice, failure to file an answer would constitute a waiver of 
oral hearing and an admission of the facts alleged in the com- 
plaint. Notwithstanding such notice, this respondent has not 
filed an answer. The issuance of an order is, therefore, author- 
ized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a corporation, C. C. Chapman, Inc. whose 
address is Main Street, Naples, New York. 


2. Respondent Buckeye State Produce Co. is a corporation 
whose address is 4000 Orange Avenue, Cleveland, Ohio. At the 
time of the transactions involved herein, this respondent was 
licensed under the act. Respondent Michael Costanzi was secre- 
tary-treasurer of Buckeye State Produce Co. at the time of the 
transaction involved herein. Respondent Blanche Costanzi was 
the wife of Edward Costanzi, president of Buckeye State Pro- 
duce Co., who died May 9, 1956. 


3. On April 11, 1956, in the course of interstate commerce, 
complainant sold to respondent Buckeye State Produce Co. 300 
50-pound sacks of potatoes at $1.6714 per sack and 1,000 pecks 
of potatoes at 49-34 cents per peck, or a total price of $1,000, 
f.o.b. Naples, New York. 
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4, On or about April 11, 1956, complainant shipped potatoes 
meeting the specifications of the foregoing contract by truck 
from Naples, New York, to respondent Buckeye State Produce 
Co. at Cleveland, Ohio. Upon arrival of the shipment at destina- 
tion, respondent Buckeye State Produce Co. accepted the po- 
tatoes. 


5. On April 23, 1956, in the course of interstate commerce, 
complainant sold to respondent Buckeye State Produce Co. 600 
50-pound sacks of potatoes at $1.6214 per sack, or a total price 
of $975, f.o.b. Naples, New York. 


6. On or about April 23, 1956, complainant shipped potatoes 
meeting the specifications of the foregoing contract by truck 
from Naples, New York, to respondent Buckeye State Produce 
Co. at Cleveland, Ohio. Upon arrival of the shipment at destina- 
tion, respondent Buckeye State Produce Co. accepted the po- 
tatoes. 


7. In payment for the two shipments of potatoes, respondent 
Buckeye State Produce Co. gave complainant two checks drawn 
on the Cleveland Trust Company, Cleveland, Ohio, and dated 
June 23, 1956, one check being in the amount of $1,000 and 
the other for $975. Payment of each check was refused by the 
bank for the reason of insufficient funds. The bank charged 
complainant a protest fee of $3.30. 


8. Although requested to do, respondent Buckeye Produce 
Co. has failed and refused to pay the total purchase price of 
the two shipments of potatoes amounting to $1,975 and the 
$3.30 protest fee, or the total of $1,978.30. 


9. The informal complaint was filed on September 4, 1956, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The formal complaint names as respondents Buckeye State 
Produce Co., Buckeye State, Inc., Michael Costanzi and Blanche 
Costanzi. The first two respondents were named in the alterna- 
tive because complainant did not know the correct corporate 
name. The records of the Department show that Buckeye State 
Produce Co. is a licensee under the act and that there is no 
licensee named Buckeye State, Inc. Accordingly, Buckeye State, 
Inc. is not considered to be a party herein. Complainant alleges 
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that Michael Costanzi and Blanche Costanzi were officers, di- 
rectors, and stockholders of Buckeye State Produce Co. The 
records of the Department show that Michael William Costanzi 
was the secretary-treasurer of Buckeye State Produce Co. at 
the time of the transaction involved herein but do not show that 
Blanche Costanzi was an officer of such company. The report 
of investigation contains a letter from the attorney for Michael 
Costanzi stating that the contract involved herein was entered 
into for Buckeye State Produce Co. by its president, Edward 
Costanzi, who died May 9, 1956, and that his wife was Blanche 
Costanzi. The formal complaint contains no allegation which 
would make the individuals named as respondents personally 
liable for the amount claimed. Since the complaint does not state 
a cause of action against the individual respondents it should be 
dismissed as to them. 

The failure of respondent Buckeye State Produce Co. to file 
an answer to the formal complaint constitutes a waiver of oral 
hearing and an admission of the facts alleged in the complaint, 
as provided in the rules of practice (7 CFR 47.8(c) ). 

In the formal complaint it is alleged that the total amount due 
from respondent Buckeye State Produce Co. is $1,983.30. This 
amount is in error, resulting from the fact that complainant 
calculated the price of the 1,000 pecks of potatoes at 49-34 cents 
per peck to be $502.50, when it is $497.50. The correct total 
amount due is $1,978.30. 

The failure of Buckeye State Produce to pay to complainant 
the amount due in connection with the purchase of two truck- 
loads of potatoes is in violation of section 2 of the act. Com- 
plainant should be awarded reparation in the amount of 
$1,978.30, with interest. 


ORDER 





Within 30 days from the date of this order, respondent Buck- 
eye State Produce Co. shall pay to complainant, as reparation, 
$1,978.30, with interest thereon at the rate of 5 percent per 
annum, from May 1, 1956, until paid. 

The complaint as to Michael Costanzi and Blanche Costanzi 
is hereby dismissed. 

The facts and circumstances set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 
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li- (No. 5004) 

he 

Zi CooK PRODUCE COMPANY v. LAKELAND FRUIT & PRODUCE CO. 

at PACA Docket No. 6278. Decided April 9, 1957. 

at 

rt New Agreement—Reasonable Adjustment—Dismissal 

el It is concluded that the parties entered into a new agreement and that the 

ed § settlement offered by respondent was reasonable. The complaint is dis- 

rd missed. 

he Blanksten and Lansing, of Chicago, Illinois, for complainant. Respondent 

= pro se. Mr. Gilbert A. Horn, Presiding Officer. 

| Decision by Thomas J. Flavin, Judicial Officer 

be | PRELIMINARY STATEMENT 

le This is a reparation proceeding under the Perishable Agri- 

al cultural Commodities Act, 1930, as amended (7 U.S.C. Sec. 

t, 499a, et seq.). Complainant filed a formal complaint against 
respondent February 18, 1954, alleging that five carloads of 

- lettuce were sold to respondent on terms “f.o.b. acceptance 

i. iF shipping point,” all of which were inspected and accepted by 

at respondent’s buying agent at shipping point; that respondent 

i. received and accepted the first four carloads of lettuce, but 

me failed and refused to pay the full purchase price for them; and 
that respondent refused to accept the fifth carload and the 

t same was ultimately abandoned. Complainant seeks an award 


of reparation in the sum of $2,079.01, which is alleged to be 


re the balance remaining due on the five carloads. 


1- % 

f i A copy of the complaint and a copy of the report of investi- 
_ gation prepared by the Department were served upon respond- 
' ent on or about June 7, 1954. A copy of the report of investiga- 
: tion was served upon complainant June 7, 1954. Respondent’s 
' answer to the complaint was filed June 22, 1954. 


Respondent denies that the lettuce was purchased on the 
terms “f.o.b. acceptance,” and denies that the produce was in- 
spected and accepted at shipping point by an agent of respond- 
ent. Respondent alleges that the sum of $2,569.99 was remitted 
to complainant as the full amount due on the first four carloads 
of lettuce in accordance with a subsequent agreement between 
- | the parties. Respondent further alleges that the fifth carload 
| was rejected with reasonable cause because it was not in suitable 
shipping condition when shipped. Respondent denies that there 
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is any sum due and owing to complainant on these five ship- 
ments. 

Oral hearing was held at Minneapolis, Minnesota, on Septem- | 
ber 27, 1955. Neither party was represented by counsel. The 
deposition of Allan Gerber, Marketing Manager of complainant, 
was received in evidence for complainant. Sam L. Piazza and 
Sam J. Piazza testified for respondent. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of William J. 
Cook, Jr. and Jack T. Helm, doing business as Cook Produce 
Company, whose address is 19832 West McDowell Road, Phoenix, 
Arizona, 


2. Respondent, Lakeland Fruit & Produce Co., is a corpora- 
tion whose address is 905 North Fifth Street, Minneapolis, Min- 
nesota. At the time of the transactions involved in this proceed- 
ing, respondent was licensed under the act. 


8. During March and April 1953, in the course of interstate 
commerce, complainant sold to respondent five carloads of “Sky- 
way Brand” dry pack lettuce. The dates of sale, car numbers, 
quantities, and prices, f.o.b. Phoenix, Arizona, are as follows: 


Date Car No. Contents Price Total 
March 31, 1958 SFRD 7837 640 cartons $1.85 per carton plus 
$96.00 precooling $960.00 
March 31,1953 SFRD 7242 640 cartons $1.10 per carton plus 
$96.00 precooling $800.00 
April 2,1953 SFRD 7866 646 cartons $1.35 per carton plus 
$96.00 precooling $969.00 
April 2,1953 SFRD 3548 640 cartons $1.35 per carton plus 
$96.00 precooling $960.00 
April 3,1953 SFRD 11457 640 cartons $1.35 per carton plus 
$96.00 precooling $960.00 


4. The five carloads of lettuce were shipped from Phoenix, 
Arizona, on or about the dates of sale. The first two carloads of 
lettuce arrived at Minneapolis, Minnesota, on or about April 6, 
the next two cars arrived on or about April 7, and the fifth 
car arrived on or about April 10, 1953. Respondent inspected the 
lettuce and found it to contain a high percentage of Bacterial 
Soft Rot in advanced stages. Upon being advised of the poor 
arrival condition of the shipments, complainant agreed to per- 
mit respondent to handle the lettuce to the best advantage with 
the understanding that a reasonable adjustment would be made 
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between the parties after all of the shipments were disposed of. 


: 
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'p- 
5. Respondent received and accepted the first four carloads 
m- . of the lettuce on the basis of the new agreement between the 
he § parties. After the lettuce was sold, respondent remitted to com- 
it, | plainant the invoice price less allowances which respondent had 
nd - made to its customers for unfit lettuce which was rejected or 
_ returned. Respondent also deducted shrinkage, freight loss and 
repacking charges on SFRD 3548 which had to be repacked 
before it was salable. After such deductions were made, re- 
J. spondent remitted the net amount of $2,569.99 on the first 
ce four carloads received. Complainant applied this sum on ac- 
X, count with the understanding that its rights to any balance 
which may be found to be due from respondent in the trans- 
~ actions would not be prejudiced. 
n- 6. Respondent refused to accept the last carload of lettuce 
d- upon arrival because of its deteriorated condition. This ship- 
ment was eventually abandoned to the carrier and no part of 
te | the purchase price thereof has been paid by respondent. 
- 7. An informal complaint was filed with the Department 
8, on May 16, 1953, which was within 9 months after the accrual 
of the alleged causes of action. 
CONCLUSIONS 
" i The contracts for the purchase and sale of the five carloads 
9 | Of lettuce involved herein were negotiated on respondent’s behalf 
__ by the D. L. Piazza Company of Minneapolis, Minnesota, acting 
0 | as respondent’s broker. Piazza, in turn, dealt through Charles 
0 ' H. Gray of Phoenix, Arizona, who acted as broker and agent 
for both the buyer and the seller. Gray inspected the lettuce in 
0 the cooler before it was loaded into the cars for shipment. 
, Complainant claims that the sales were made on “f.o.b. ac- 


ceptance” terms. This contention is supported by the invoices 
issued on each of the shipments which carry the terms 
“F.0.B.A.” No objection was ever made to the terms of sale 
shown on the invoices. Respondent contends that these were 
straight f.o.b. contracts and that the terms on the invoices were 
not objected to because respondent was not aware of the mean- 


ing of the initials “F.O.B.A.” 


h | Whether the contracts were on an f.o.b. or f.o.b. acceptance 
basis or whether they were made on the basis of an inspection 
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at shipping point by the buyer’s agent is unimportant to the 


decision of this case. The fact is that the parties entered into | 
a new contract when the lettuce arrived at destination in a © 


highly deteriorated condition. In the course of a number of tele- 
phone and telegraphic communications between complainant, 
Charles H. Gray, Sam L. Piazza and respondent, complainant 
agreed that respondent should handle the lettuce to best ad- 
vantage and that a reasonable adjustment would be made after 














all of the shipments were disposed of. The new agreement be- | 


tween the parties applied to all of the five carloads, including 
the last carload which respondent refused to handle. Thus re- 
spondent was relieved of the technical obligations to accept the 
shipments which apply in an f.o.b. acceptance contract. 


The parties did not come to an agreement as to the reason- 
able adjustment after the four carloads of lettuce were dis- 
posed of. The question to be determined, therefore, is whether 
the remittance made by respondent on the four carloads which 
were accepted represents a reasonable adjustment. Respondent 
paid the invoice prices of the first three carloads, less allow- 
ances in the total amount of $460.58 which respondent made 
to its customers for lettuce out of these carloads which was 
returned as unfit. On the fourth carload, respondent found it 
necessary to repack the lettuce before it was fit to sell. Re- 
spondent deducted $214.50 for shrinkage in the repacking opera- 
tion, $118.69 for freight on the shrinkage, $32.30 for repacking 
charges and $316.20 for allowances made to its customers on 
lettuce which was returned. Respondent also deducted $7.20 
for Government inspection, which was not a proper deduction. 
However, respondent made an error of $30.00 in complainant’s 
favor in accounting for this shipment; thus, if the $7.20 in- 
spection fee were disallowed, respondent still overpaid com- 
plainant an amount of $22.80 on this shipment. 


As to the fifth carload, respondent alleges that it could not 
have disposed of it for more than the freight charges, and that 
complainant’s loss would have been increased if respondent had 
paid the freight and accepted the shipment. In view of the high 
percentage of decay in the shipments and the mounting diffi- 
culty respondent appears to have experienced in disposing of 
this off-grade lettuce, its decision to reject the last carload to 
the carrier was not unreasonable, and appears to have been 
the wisest method of handling the shipment under the new 
agreement between the parties as to the disposition of the let- 
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tuce. Complainant was given notice of the rejection immediately 
after the arrival of the shipment and had an opportunity to 
make its own disposition of the lettuce if it desired. Thus the 
loss on this last carload cannot be ascribed to any act or negli- 
gence on respondent’s part. 


It is concluded that the settlement offered by respondent in 
this case was reasonable in the circumstances and that the 
$2,569.99 heretofore paid by respondent on the five carloads 
of lettuce satisfied its liability thereon in full. Accordingly, this 
complaint which seeks an award in addition to the sum already 
paid should be dismissed. 


ORDER 
The complaint is dismissed. 


Copies of this order shall be served on the parties and the 
facts of this case as herein reported shall be published. 


(No. 5005) 


ALBRIGHT BROTHERS v. MCGOWAN’S COLD STORAGE. PACA 
Docket No. 6955. Decided April 10, 1957. 


Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of 
the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed August 10, 1956. The 
formal complaint was filed November 26, 1956. Complainant 
seeks an award of reparation in the amount of $1,425, the 
alleged purchase price of approximately 1,200 bushels of apples 
sold to respondent in November 1955 for future delivery. 


A copy of the report of investigation made by the Depart- 
ment was served upon complainant January 10, 1957. A copy 
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of the report of investigation and a copy of the formal com- [ 
plaint were served upon respondent January 10, 1957. e 


At the time of service of the formal complaint, respondent | 
was notified in writing that an answer thereto should be filed 
within 20 days after service and that, in accordance with sec- _ 
tion 47.8(c) of the rules of practice, failure to file an answer — 
would constitute a waiver of oral hearing and an admission | 
of the facts alleged in the complaint. Notwithstanding such ~ 
notice, respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


































FINDINGS OF FACT 


1. Complainant, Albright Brothers, is a partnership com- 
posed of Thomas W. Albright, William V. H. Albright, and 
M. Richard Albright whose address is Athens, New York. 


2. Respondent is an individual, James Edward McGowan, 
doing business as McGowan’s Cold Storage, whose address is 
Marlboro, New York. At the time of the transaction involved | 
herein respondent was licensed under the act. 


3. On or about November 20, 1955, in the course of inter- | 
state commerce, complainant sold to respondent ns E 
1,200 bushels of Pride of Hudson apples at $1.25 per bushel, | 
f.o.b. complainant’s storage plant at Athens, New York, for | 
delivery in late winter or early spring. ; 


4. On April 20, 1956, 1,123 bushels of Pride of Hudson [ i 
apples were delivered to and accepted by respondent at com- 
plainant’s storage plant in Athens, New York, and were shipped | & 
in respondent’s trucks out of the State of New York. 








5. The purchase price of the 1,123 bushels of apples is 
$1,403.75. Respondent has failed and refused to pay to com- | 
plainant this amount or any part thereof. i 


6. The formal complaint was filed on November 26, 1956, : 
which was within 9 months after the cause of action accrued. | 


CONCLUSIONS 


The failure of respondent to file an answer to the formal | 
complaint constitutes a waiver of oral hearing and an ad- 
mission of the facts alleged in the complaint, as provided in 
the rules of practice (7 CFR 47.8(c) ). 
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It appears from the formal complaint and attached exhibits 
that complainant delivered to respondent 1,123 crates of apples, 
having a contract value of $1,403.75, and that respondent gave 


om- 




























_ complainant a check dated May 15, 1956, for $1,425, which was 

oni subsequently dishonored by the bank upon which it was drawn 

aalll because of insufficient funds. Complainant seeks to recover the 

saad j amount of $1,425, but has failed to allege any basis for an 
award in excess of $1,403.75. 


uch 
an Respondent’s failure to pay promptly to complainant the 


purchase price of the apples is in violation of section 2 of the 
act. Complainant should be awarded reparation in the amount 
of $1,403.75, with interest. 


7 ORDER 

Within 30 days from the date of this order, respondent shall 

pay to complainant, as reparation, $1,403.75, with interest 

a thereon at the rate of 5 percent per annum from June 1, 1956, 
cal until paid. 

The facts and circumstances set forth herein shall be pub- 
‘ lished. 
tely Copies hereof shall be served upon the parties. 
hel, 
for | 


(No. 5006) 


CURRIER DENNY, INC. v. MILLEN GROCERY COMPANY. PACA 
Docket No. 6948. Decided April 10, 1957. 


Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of 
the facts alleged in the complaint. 





; Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
956, 


aad A Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 
mal | This is a reparation proceeding under the Perishable Agri- 


ad- * cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
. in} et seg.). An informal complaint was filed April 9, 1956. In the 
' formal complaint filed August 30, 1956, complainant seeks an 
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award of reparation in the amount of $1,011.23, the alleged 
balance of the purchase price of one truckload of seed potatoes 
sold and delivered to respondent in January 1956. Subsequently 
the amount claimed was reduced to $310.45. 

A copy of the report of investigation made by the Department 
was served upon complainant December 31, 1956. On that same 
date a copy of the report of investigation and a copy of the 
formal complaint were served upon respondent. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an an- 
swer would constitute an admission of the facts alleged in the 
complaint. Notwithstanding such notice, respondent has not 
filed an answer, The issuance of an order is, therefore, author- 
ized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Currier Denny, Inc., is a corporation whose 
address is P. O. Box 156, Mitchell, Nebraska. 


2. Respondent, Millen Grocery Company, is a partnership 
composed of John Chapple Chandler, Sr., Paul Russell Sauve, 
Merle Dorman Sauve, Harry Emmitt Johnson, and James 
Bryan Johnson, whose address is P. O. Box 678, Millen, Georgia. 
At the time of the transaction involved herein, respondent was 
not licensed under the act but was subject to license. 


3. On or about January 13, 1956, in the course of inter- 
state commerce, complainant sold to respondent 340 sacks of 
Genuine State Certified Blue Tag Nebraska Triumph potatoes 
at $3.85 cwt. delivered at Millen, Georgia, or for $1,309.00. It 
was further agreed that complainant would pay to the trucker 
$175 on the freight charges and that respondent would pay to 
the trucker the balance of the freight charges in the amount 
of $297.77, which would be credited on the purchase price. 


4. On January 18, 1956, complainant shipped potatoes meet- 
ing the specifications of the foregoing contract by truck from 
Gering, Nebraska, to respondent at Millen, Georgia. Upon ar- 
rival of the shipment at destination, respondent accepted the 
potatoes and paid the trucker $297.77 on the freight charges. 


5. The purchase price of the truckload of potatoes is $1,309. 
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Respondent paid complainant $700.78 on account. Deducting 
from the purchase price the payments of $700.78 and $297.77 
leaves a balance of $310.45 due and owing by respondent to 
complainant. 

6. The formal complaint was filed on August 30, 1956, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes an admission of the facts alleged in the 
complaint, as provided in the rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the 
balance of the purchase price of the truckload of potatoes is in 
violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $310.45, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $310.45, with interest thereon 
at the rate of 5 percent per annum from February 1, 1956, until 
paid. 

The facts and circumstances set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 5007) 


TONY FERRAEZ v. BARISH PRODUCE COMPANY, INC. PACA Docket 
No. 6538. Decided April 10, 1957. 


Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of 
the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agri- 
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cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed December 31, 1954. 
The formal complaint was filed May 18, 1955. Complainant 
seeks an award of reparation in the amount of $10,308.93, 
which is alleged to be the balance of the total purchase price 
of nine lots of Mexican bananas sold and delivered to respond- 
ent in October and November 1954. 

A copy of the report of investigation made by the Depart- 
ment was served upon complainant on May 31, 1955. On that 
same day a copy of the report of investigation and a copy of 
the formal complaint were served upon respondent. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Antonio Ferraez, doing busi- 
ness as Tony Ferraez, whose address is 420 East 12th Street, 
Brownsville, Texas. 


2. Respondent, Barish Produce Company, Inc., is a corpora- 
tion whose address is 1126 South Central Expressway, Dallas, 
Texas. At the time of the transactions involved herein, respond- 
ent was licensed under the act. 


3. In the course of foreign commerce, complainant sold to 
respondent nine lots of bananas that had been shipped by boat 
from Tabasco, Mexico, to Brownsville, Texas. The dates of sale, 
quantities and prices, f.o.b. Brownsville, Texas, are as follows: 





Date 
1954 Quantity Unit Price Total 
Oct. 20 27,200 Ibs. $4.50 cwt. $1,224.00 
26,170 Ibs. $4.50 cwt. $1,177.65 
Oct. 25 8,790 Ibs. $6.75 cwt. $ 593.33 
27,030 Ibs. $5.50 cwt. $1,486.65 
17,670 lbs $5.50 cwt. $ 971.85 
Oct. 31 24,700 Ibs. $5.50 cwt. $1,358.50 
26,370 lbs. $5.50 cwt. $1,450.35 
Nov. 13 26,080 lbs. $6.50 cwt. $1,695.20 
Nov. 16 26,250 lbs. $6.50 cwt. $1,706.25 
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4. Nine lots of Mexican bananas meeting the specifications 
of the foregoing contracts of sale were shipped by truck from 
port of entry, Brownsville, Texas, to respondent at Dallas, 
Texas. Upon arrival of the nine shipments at destination, re- 
spondent accepted the bananas. 


5. The total purchase price of the nine lots of bananas is 
$11,663.78. Complainant allowed respondent a credit of $266.85 
on the two shipments of October 20. Respondent made payments 
of $1,088.00 prior to the filing of the formal complaint, and 
$4,948.63 subsequent to the filing of the formal complaint, or 
total payments on account in the amount of $6,036.63. Deduct- 
ing the credit of $266.85 and the payments of $6,036.63 leaves 
a balance of $5,360.30 due and owing by respondent to com- 
plainant. 


6. The formal complaint was filed on May 18, 1955, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules 
of practice (7 CFR 47.8(c) ). 


Respondent’s failure to pay promptly to complainant the bal- 
ance of the total purchase price of the nine lots of bananas is 
in violation of section 2 of the act. Complainant should be 
awarded reparation in the amount of $5,360.30, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $5,360.30, with 
interest thereon at the rate of 5 percent per annum from De- 
cember 1, 1954, until paid. 


The facts and circumstances set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 
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(No. 5008 


M. VOLPE v. OTIS JACKSON & SON PRO. Co. PACA Docket No. 
6767. Decided April 10, 1957. 


Failure to Pay—Admission of Liability 


Since respondent admits owing the amount in controversy, reparation is 
awarded complainant. 


Complainant and respondent, pro se. Mr. John C. Chernauskas, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In the formal complaint filed on March 16, 1956, com- 
plainant seeks to recover from respondent the sum of $1,760.50, 
the purchase price of two truckloads of produce allegedly sold 
to respondent on May 4 and 6, 1955. 


A copy of the complaint and the Department’s report of in- 
vestigation were served upon respondent on March 26, 1956. 
A copy of the report of investigation was served upon com- 
plainant on April 9, 1956. 


In an answer filed on April 17, 1956, respondent admitted its 
liability for the purchase price of the two truckloads of produce. 

Although the amount in dispute exceeds $500, the parties 
failed to request an oral hearing, and the issues, therefore, are 
determined under the shortened method of procedure provided 
for in section 47.20 of the rules of practice. Pursuant thereto, 
complainant requested that its complaint and exhibits be con- 
sidered as its opening statement. Respondent failed to submit 
an answering statement. 


FINDINGS OF FACT 


1. Complainant, Mike Volpe, is an individual doing business 
as M. Volpe whose address is P. O. Box 784, Laredo, Texas. 


2. Respondent, Otis Jackson & Son Pro. Co., is a partnership 
composed of Charles Otis Jackson and Kent Wayne Jackson 
whose address is 504 So. Pearl Expressway, Dallas, Texas. At 
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the time of the transactions involved herein, respondent was 
licensed under the act. 


38. On or about May 4, 1955, in the course of interstate 
and/or foreign commerce, complainant sold to respondent a 
truckload of Mexican pineapples at the agreed price of $666, 
f.o.b. Laredo, Texas. On or about May 6, 1955, complainant sold 
to respondent a truckload of Mexican pineapples and 20 50- 
pound sacks of Mexican garlic, for a total purchase price of 
$1,094.50, f.o.b. Laredo, Texas. The above produce had been 
received by complainant, in the course of foreign commerce, 
from the country of Mexico. The transactions were negotiated 
by a broker, Wright, Inc., of Dallas, Texas. 


4, On or about May 4, 1955 and May 6, 1955, complainant 
shipped to respondent the above pineapples and garlic and, upon 
arrival at destination, said produce was accepted by respondent. 
However, respondent has failed and refused to pay to com- 
plainant the agreed purchase price of said produce. 


5. An informal complaint was filed on November 21, 1955, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


In this case, complainant seeks to recover damages in the 
amount of $1,760.50, which is alleged to be the total purchase 
price of two truckloads of Mexican pineapples and a quantity 
of Mexican garlic sold to respondent. The said pineapples and 
garlic had been imported from Mexico by complainant. 


In its answer, respondent alleged that upon receipt of the 
produce, it made complaints to the broker concerning the large 
size of the pineapples. Respondent also alleged that it suffered 
losses in selling the produce. However, respondent does not 
deny that it accepted the two truckloads of produce or that 
the total purchase price thereof is due complainant. In the 
last paragraph of its answer to the complaint, respondent 
states: 


“I do not deny owing for the pineapples and did not re- 
ceive them with the intentions of not paying for them. I 
still have the intentions of paying the people as soon as 
possible.” 
Nevertheless, respondent has paid to complainant no part of 
the $1,760.50, the total purchase price of the two truckloads of 
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pineapple and the 20 bags of garlic. The failure of respondent 
to pay this sum to complainant is in violation of section 2 of 
the act. Accordingly, reparation in the amount of the total 
purchase price, $1,760.50, plus interest, should be awarded 
complainant from respondent. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $1,760.50, with 
interest thereon at the rate of 5 percent per annum from June 
1, 1955, until paid. 

The facts and circumstances set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 


(No. 5009) 


In re ALLIED PRODUCE DISTRIBUTORS COMPANY. PACA Docket 
No. 6638. Decided April 11, 1957. 


License Denied 
Respondent, in effect, consented to the denial of its application for a license. 


McKay & Krulewitch, of Chicago, Illinois, for respondent. Mr. Jack W. Bain, 
Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DENYING APPLICATION FOR LICENSE 


In this proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an or- 
der was issued on June 1, 1956 (15 A. D. 678), directing that 
a license under the act as a commission merchant, dealer or 
broker to engage in the business of handling fresh and frozen 
fruits and vegetables in interstate and foreign commerce be 
issued to respondent. The order of June 1, 1956, was stayed by 
orders dated June 8 and July 12, 1956 (15 A.D. 764 and 892). 
On August 15, 1956, the proceeding was remanded to the hear- 
ing examiner with instructions to rehear this matter due to 
alleged false statements contained in respondent’s application for 
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a license and the order of June 1, 1956, was vacated (15 A.D. 
955). Subsequently, respondent, in effect, consented to the denial 
of its application for a license. On March 15, 1957, Jack W. 
Bain, Hearing Examiner, Office of Hearing Examiners, United 
States Department of Agriculture, issued a report recommend- 
ing that respondent’s application for a license be denied. No 
exceptions were filed to the hearing examiner’s report. 


In view of the foregoing, respondent’s application for a license 
is hereby denied. 

The facts and circumstances set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 5010) 


Conway, INC. v. BEN F. LINE. PACA Docket No. 6900. De- 
cided April 15, 1957. 


Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of 
the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed April 15, 1955. The 
formal reparation complaint was filed August 16, 1956. Com- 
plainant seeks an award of reparation in the amount of $265.75, 
which is alleged to be the unpaid balance of the purchase price 
of fresh fruits and vegetables sold and delivered by complainant 
to respondent during January 1955. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent August 30, 1956. On that same date, a copy of the 
report of investigation was served upon complainant. 


At the time of the service of the formal complaint, respondent 
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was notified in writing that an answer should be filed within 
20 days after service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute an admission of the facts alleged in the complaint. 
Notwithstanding such notice, respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without fur- 
ther proceedings. 


FINDINGS OF FACT 


1. Complainant, Conway, Inc., is a corporation whose ad- 
dress is 3335 Bright Avenue, Jacksonville, Florida. 


2. Respondent is an individual, Ben F. Line, whose address 
is 205 East Ashley Street, Jacksonville, Florida. At the time 
of the transactions complained of herein, respondent was not 
licensed under the act, but was subject to license. 


8. During January 1955, complainant sold to respondent 
three lots of fresh fruits and vegetables consisting of sweet- 
potatoes, apples, beans, squash, lettuce, lemons, onions, avo- 
cados, grapes, and cabbage. The dates of sale and prices, f.o.b. 
Jacksonville, Florida, are as follows: 





Date Total Price 
January 5 $ 62.40 
January 12 319.35 
January 19 24.00 
Total $405.75 


4, Three lots of produce meeting the specifications of the 
foregoing contracts were delivered by complainant to respondent 
at Jacksonville, Florida. Respondent accepted the produce. 


5. The total purchase price of the three lots of commodities 
is $405.75. Respondent has paid $140, leaving due and owing 
by respondent to complainant the sum of $265.75. 


6. The sweetpotatoes, apples, grapes, lemons and onions 
had been received by complainant from points outside the State 
of Florida. The total purchase price of these five commodities 
is $107.05. The other commodities were grown and sold in the 
State of Florida. 


7. The informal complaint was filed on April 15, 1955, 
which was within 9 months after the causes of action accrued. 
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CONCLUSIONS 


Failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c) ). 

During the investigation of the informal complaint, complain- 
ant advised the Department by letter dated April 20, 1955, that 
it had received the lemons and grapes from California, the 
onions from Michigan, the sweetpotatoes from Georgia and the 
apples from Pennsylvania. Complainant further advised that the 
other commodities making up the three lots sold to respondent 
had come from the State of Florida. It further appears from 
the report of investigation that all of the commodities in the 
three lots were purchased by respondent from complainant for 
resale to the State hospital at Chatahoochee, Florida. Since it 
appears that the beans, squash, cabbage, lettuce and avocados 
did not come from out of the State of Florida prior to being 
sold to respondent or move out of the State thereafter, it is 
concluded that they are not within the jurisdiction of the Secre- 
tary. Anonymous Decision, 15 A.D. 466. Accordingly, no repara- 
tion can be awarded in connection with these commodities. 

The total purchase price of the commodities that are not 
within the jurisdiction of the Secretary and for which no repa- 
ration can be awarded is $298.70. The invoices show that re- 
spondent made a payment of $140 and, apparently, neither party 
specified the particular items against which the payment should 
be credited. The invoice merely shows $140 paid on account. 

It is a general rule of law that when neither the debtor nor 
the creditor reasonably exercises his power to apply a payment 
to one of several debts, the law will apply the payment in a 
way most beneficial to the creditor. Philadelphia Produce Credit 
and Collection Bureau v. Leon Tulin, 14 A.D. 977. Following 
the above rule, we apply the $140 payment made by respondent 
to the $298.70 for which no award can be allowed. 

The total purchase price of the five commodities which did 
move in interstate commerce is $107.05. Respondent’s failure 
to pay this amount is a violation of section 2 of the act. Com- 
plainant should be awarded reparation in the amount of $107.05, 
with interest. 


ORDER 
Within 30 days from the date of this order, respondent shall 
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pay to complainant, as reparation, $107.05, with interest thereon 
at the rate of 5 percent per annum from February 1, 1955, 
until paid. 

















The facts and circumstances set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 


(No. 5011) 


RENNER 


KARL W. REYNARD v. BECKER FRUIT & PRODUCE Co. PACA 
Docket No. 6952. Decided April 19, 1957. 


Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of — 
the facts alleged in the complaint. : 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 







PRELIMINARY STATEMENT 











This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was received by the Regulatory 
Branch, Fruit and Vegetable Division, on October 11, 1956. The 
formal complaint was filed December 14, 1956. Complainant, as 
assignee, seeks an award of reparation in the amount of $532.84, 
which is alleged to be the net proceeds realized on two truck- 
loads of cauliflower shipped to respondent on consignment in 
August 1956. 


A copy of the report of investigation made by the Depart- 
ment was served upon complainant January 12, 1957. On that 
same date a copy of the report of investigation and a copy of 
the formal complaint were served upon respondent. 

















At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after service and that, in accordance with sec- 
tion 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice 
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respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further proceedings. 

































FINDINGS OF FACT 


1. Complainant is an individual, Karl W. Reynard, whose 
address is 9 Lake Street, Stamford, New York. 


2. Respondent is an individual, Sidney Becker, doing busi- 
ness as Becker Fruit & Produce Co., whose address is 296 
Boston Market Terminal, Boston, Massachusetts. At the time 
of the transactions involved herein, respondent was licensed 
under the act. 


ANP IR 


3. On August 27, 1956, in the course of interstate com- 
merce, complainant shipped one truckload of cauliflower from 
loading point in the State of New York to respondent at Boston, 
Massachusetts, on a consignment basis. Of the 344 crates in 

the load, 88 crates were owned by complainant, 179 crates were 
| owned by Fred Butts, Springfield Center, New York, and 77 
crates were owned by A. Eklund & Sons, Stamford, New York. 
On August 28, 1956, in the course of interstate commerce, com- 
plainant shipped one truckload of cauliflower from loading 
point in the State of New York to respondent at Boston, Massa- 
chusetts, on a consignment basis. This load contained 217 crates, 
of which 137 crates were owned by complainant and 80 crates 
were owned by A. Eklund & Sons. 


4. Upon arrival of the two truckloads of cauliflower at des- 
tination, respondent accepted and sold the cauliflower for the 
gross amount of $592.05, but failed to render an accounting 
thereon to complainant or the other shippers. 


5. During December 1956, Fred Butts and his wife, Rose 
Butts, and A. Eklund & Sons assigned all their right, title and 
interest in and to the several claims involved in this proceeding 
to complainant. 


eR 
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6. The net proceeds on the two truckloads of cauliflower 
are $592.05, less commission charges of $59.21, or $532.84, no 
part of which has been paid by respondent to complainant or 
the assignors. 


7. The formal complaint was filed on December 14, 1956, 
which was within 9 months after the cause of action accrued. 
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CONCLUSIONS 










The failure of respondent to file an answer to the formal com- | 
plaint constitutes a waiver of oral hearing and an admission of . | 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c) ). 


Respondent’s failure to pay promptly to complainant or the 
assignors the net proceeds derived from the sale of the two 
truckloads of cauliflower is in violation of section 2 of the act. 
Complainant should be awarded reparation in the amount of 
$532.84, with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $532.84, plus interest at the 
rate of 5 percent per annum from October 1, 1956, until paid. 


The facts and circumstances set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 


ORDER OE 


(No. 5012) 


re, 


SOUTHAMPTON PRODUCE DISTRIBUTORS v. JOSE A. ELIAS. PACA 
Docket No. 6957. Decided April 19, 1957. 


Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of 
the facts alleged in the complaint. 








Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 






PRELIMINARY STATEMENT 







This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed November 21, 1956. 
Complainant seeks an award of reparation in the amount of 
$6,625.60, which is alleged to be the total purchase price of 
seven truckloads of potatoes sold and delivered to respondent 
in August and September 1956. 
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oll. e A copy of the report of investigation made by the Depart- 

er" E ment was served upon complainant January 7, 1957. A copy 

of ' of the report of investigation and a copy of the formal com- 
plaint were served upon respondent January 14, 1957. 

& At the time of service of the formal complaint, respondent 
the "was notified in writing that an answer thereto should be filed 
‘WO | within 20 days after service and that, in accordance with sec- 
act. E tion 47.8(c) of the rules of practice, failure to file an answer 

of E would constitute a waiver of oral hearing and an admission of 

_ the facts alleged in the complaint. Notwithstanding such notice 

respondent has not filed an answer. The issuance of an order is, 

therefore, authorized without further proceeding. 
all 
the FINDINGS OF FACT 
ue. 1. Complainant, Southampton Produce Distributors, is a 
ub- _ partnership composed of Harold Feinberg and John Harold 

' Topping, whose address is Butter Lane, Bridgehampton, New 

- York. 

: 2. Respondent is an individual, Jose A. Elias, whose address 

' is 32 Broadway, New York, New York. At the time of the 

; transactions involved herein, respondent was licensed under the 

act. 
1A Fl 3. On August 31, 1956, in the course of foreign commerce, 

complainant sold to respondent 1,200 100-pound sacks of Long 

| Island U. S. No. 1, Size A, Katahdin potatoes at $2.25 per sack, 

| to be delivered to the Bull Line pier, Brooklyn, New York, for 

of ' export to Puerto Rico. It was further agreed that respondent 


would have price protection until noon the next Tuesday. 
4. Pursuant to the foregoing contract, on September 4, 1956, 


complainant delivered to respondent 1,184 100-pound sacks of 
Long Island U. S. No. 1, Size A, Katahdin potatoes at the Bull 


pre ENE 


Line pier, Brooklyn, New York. By agreement of the parties, 
the price was reduced to $2.15 per sack. Upon arrival of the 


ri- potatoes at destination, respondent accepted them. 


2 5. On September 10, 1956, in the course of foreign com- 
of merce, complainant sold to respondent 1,600 100-pound sacks 
of of Long Island U. S. No. 1, Size A, Cobbler potatoes at $2.55 
or per sack, to be delivered at the Bull Line pier, Brooklyn, New 


York, for export to Puerto Rico. 
6. On September 10 and 11, 1956, complainant delivered 
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them. 


7. The total adjusted purchase price of the 2,784 sacks of 
potatoes is $6,625.60, no part of which has been paid by re- 
spondent to complainant. 


8. The formal complaint was filed on November 21, 1956, 
which is within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules 
of practice (7 CFR 47.8(c) ). 

The contract of sale entered into on August 31, 1956, called 
for the delivery by complainant to respondent of 1,200 100- 
pound sacks of Long Island, U. S. No. 1, Size A, Katahdin 
potatoes, at $2.25 per sack, delivered Bull Line pier, Brooklyn, 
New York. It was further provided that respondent would have 
price protection until noon Tuesday, September 3, 1956. Pur- 
suant to this provision, complainant reduced the price from 
$2.25 per sack to $2.15 per sack, which was satisfactory to both 
parties. 

Since respondent accepted the shipment, he became liable for 
the 1,184 sacks of potatoes at the agreed reduced price of $2.15 
per sack, or $2,545.60, subject to his right to prove damages, 
if any, resulting from complainant’s failure to deliver 1,200 
100-pound sacks. Respondent has not availed himself of the 
opportunity to present evidence of such damage. It is concluded, 
therefore, that respondent is obligated to pay complainant the 
agreed reduced price of the potatoes in the amount of $2,545.60. 

Respondent’s failure to pay promptly to complainant the 
total adjusted purchase price of the 2,784 sacks of potatoes is 
in violation of section 2 of the act. Complainant should be 
awarded reparation in the amount of $6,625.60, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $6,625.60, with interest 










potatoes meeting the specifications of the foregoing contract y 
to respondent at the Bull Line pier at Brooklyn, New York. a 
Upon arrival of the potatoes at destination respondent accepted © 
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thereon at the rate of 5 percent per annum from October 1, 
1956, until paid. 


The facts and circumstances set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 


(No. 5013) 


JERRY SHULMAN v. STANDARD FRUIT & PRODUCE Co., INC. PACA 
Docket No. 6980. Decided April 24, 1957. 


Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of 
the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed September 13, 1956. 
The formal complaint was filed January 7, 1957. Complainant 
seeks an award of reparation in the amount of $741.50, the 
alleged unpaid balance of the purchase price of two truckloads 
of potatoes sold and delivered to respondent in January 1956. 

A copy of the report of investigation made by the Depart- 
ment was served upon complainant January 31, 1957. On that 
same date a copy of the report of investigation and a copy of 
the formal complaint were served upon respondent. Copies of a 
supplemental report of investigation were served upon both 
complainant and respondent February 16, 1957. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after service and that, in accordance with sec- 
tion 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further proceedings. 
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FINDINGS OF FACT 





1. Complainant is an individual, Jerry Shulman, whose ad- 
dress is Port Jefferson Station, New York. 


2. Respondent, Standard Fruit & Produce Co., Inc., is a 
corporation whose address is 631 2nd Avenue, Huntington, 
West Virginia. At the time of the transactions involved herein, 
respondent was licensed under the act. 


3. In the course of interstate commerce, complainant sold 
to respondent two lots of U. S. No. 1, Size A, Katahdin potatoes. 
The dates of sale, quantities involved, and the prices delivered 
at Huntington, West Virginia, are as follows: 


January 4, 1956— 700 50-lb sacks at $1.25 





per sack delivered— $875.00 
Less freight— 221.50 
$653.50 : 


January 5, 1956— 700 50-Ib. sacks at $1.35 





per sack delivered— $945.00 
Less freight— 207.00 
$738.00 


4. On the dates of sale, complainant shipped potatoes meet- 
ting the specifications of the foregoing contracts by truck from 
loading points in the State of New York to respondent at Hunt- 
ington, West Virginia. Upon arrival at destination respondent 
accepted the two truckloads of potatoes. 


5. The total delivered purchase price of the two truckloads 
of potatoes is $1,820. Respondent has paid to complainant $700 
on account and paid to the trucker freight charges of $221.50 on 
the load of January 4, 1956, and $207 on the load of January 
5, 1956, or a total of $1,128.50. Deducting this amount from 
the purchase price leaves a balance of $691.50 due and owing 
by respondent to complainant. 











6. The informal complaint was filed on September 13, 1956, 
which was within 9 months after the causes of action accrued. 







CONCLUSIONS 










The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admission 
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of the facts alleged in the complaint, as provided in the rules 
of practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay promptly to complainant the bal- 
ance of the total purchase price of the two truckloads of pota- 
toes is in violation of section 2 of the act. Complainant should 
be awarded reparation in the amount of $691.50, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $691.50, with interest 
thereon at the rate of 5 percent per annum from February 1, 
1956, until paid. 

The facts and circumstances set forth herein shall be pub- 


lished. 
Copies hereof shall be served upon the parties. 


(No. 5014) 


VALLEY FRUIT & VEGETABLE Co. v. BECKER FRUIT & PRODUCE Co. 
PACA Docket No. 6979. Decided April 26, 1957. 


Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of 
the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed July 25, 1956. The 
formal complaint was filed January 22, 1957. Complainant seeks 
an award of reparation in the amount of $2,410.47, which is 
alleged to be due in connection with two carloads of carrots 
shipped to respondent on joint account in February 1956. 

A copy of the report of investigation made by the Depart- 
ment was served upon complainant February 14, 1957. On that 
same date a copy of the report of investigation and a copy of 
the formal complaint were served upon respondent. 

At the time of service of the formal complaint, respondent 
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was notified in writing that an answer thereto should be filed 
within 20 days after service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Notwithstanding such notice re- 
spondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 























FINDINGS OF FACT 


1. Complainant, Valley Fruit & Vegetable Co., is a partner- 
ship composed of J. H. Williams, Roy Weir, and Mrs. I. M. 
Weir, whose address is P. O. Box 770, Pharr, Texas. 


2. Respondent is an individual, Sidney Becker, doing busi- 
ness as Becker Fruit & Produce Co., whose address is 296 
Boston Market Terminal, Boston, Massachusetts. At the time 
of the transactions involved herein respondent was licensed un- 
der the act. 


3. During February 1956, in the course of interstate com- 
merce, complainant and respondent entered into joint account 
contracts whereby complainant was to ship to respondent two 
carloads of Texas carrots from loading points in the State of 
Texas to respondent at Boston, Massachusetts. The dates of the 
contracts. the quantities involved and the joint account costs, 
f.o.b. Pharr, Texas, are as follows: 

February 13, 1956— 600 50-pound sacks Jumbo carrots 


at $2.00— $1,200.00 
Plus top icing— 60.00 





















Total $1,260.00 






February 20, 1956— 200 crates More Gold Cello carrots 
at $2.25— 450.00 

344 crates Grand Prize Cello carrots 
at $2.40— 825.60 








Plus top icing— 60.00 












Total $1,335.60 


It was further agreed that the two carloads of carrots would 
be sold by respondent and that the profit or loss would be 
equally divided between complainant and respondent. 


4. On February 13, 1956 and February 20, 1956, carrots 
meeting the specifications of the foregoing contracts were 
shipped from loading points in the State of Texas to respondent 
at Boston, Massachusetts, in cars ART 29385 and ART 30862, 
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respectively. Upon arrival of the two cars at destination, re- 
spondent accepted the carrots. 


5. Respondent sold the two carloads of carrots for gross 
proceeds of $3,553.39. The total joint cost plus the expenses 
incurred by respondent total $3,923.66, thereby resulting in a 
joint account loss of $370.27. One-half of this amount, or $185.- 
13, is chargeable to complainant. There is due and owing from 
respondent to complainant the total joint cost of $2,595.60, less 
one-half of the joint account loss, or $2,410.47. 


6. Informal complaint was filed on July 25, 1956, which is 
within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules 
of practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay promptly to complainant the total 
joint account cost of the two carloads of carrots, less one-half 
the joint account loss, is in violation of sectin 2 of the act. 
Complainant should be awarded reparation in the amount of 
$2,410.47, with interest. 


ORDER 

Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,410.47, with interest 
thereon at the rate of 5 percent per annum from March 1, 
1956, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 5015) 


PACA Docket No. 6815. Dismissed April 10, 1957, by Thomas J. 
Flavin, Judicial Officer. 


(No. 5016) 


PACA Docket No. 6922. Dismissed April 29, 1957, by Thomas J. 
Flavin, Judicial Officer. 
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COURT DECISION 


HYGEIA DAIRY COMPANY v. EZRA T. BENSON, SECRETARY OF 
AGRICULTURE. Decided March 25, 1957. 


UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 
BROWNSVILLE DIVISION 


C. A. No. 1064 


Declaratory Judgment—Jurisdiction 


Section 8c(15)(B) of the Agricultural Marketing Agreement Act of 1937 
does not confer jurisdiction over the person of the Secretary of Agri- 
culture on the United States District Court for the Southern District of 
Texas in an action for declaratory judgment under 28 U.S.C.A. 2201. 


Under the provisions for administrative review in section 8c(15) (A) and the 
right of judicial review of any ruling in section 8c(15)(B), the court 
does not, at this stage of the proceeding, have jurisdiction over the sub- 
ject matter. 


The action for declaratory judgment being equitable in nature, it is discre- 
tionary with the court whether the action will be entertained and the 
court refused to exercise such discretion. 


James V. Allred, JUDGE 


Hygeia is a Texas corporation doing business principally in 
Cameron and Hidalgo Counties, in this district and division, 
purchasing milk from producers in that area and outside the 
state,’ selling the milk and milk products to the public in the 
lower Rio Grand Valley. This action is for declaratory judg- 
ment as to whether the Secretary of Agriculture has power 
under the Agricultural Marketing Act of 1937, 50 Stat. 601 
et seq., to take certain action which plaintiff says he may, but 
has not the power to, take. 

Plaintiff alleges in substance: 

(1) Heretofore the Secretary promulgated on Order No. 98, 
regulating the handling of milk in the Corpus Christi Market- 
ing Area (made up of Nueces, Jim Wells, Kleberg, Brooks, 
Duval, Live Oak and San Patricio counties); that milk pro- 
ducer headquarters at Corpus Christi (Nueces county) have 
renewed a previous unsuccessful effort to have Cameron and 
Nidalgo counties incorporated into the Corpus Christi area 


4See C.A. 1063, Br. Div., Hygeia v. Big State Creamery et al. 
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and to effectively establish Federal Marketing Control over the 
adjoining counties of Willacy and Starr; that plaintiff opposed 
and still opposes these efforts; that the Secretary has given 
official notice at a hearing to be held on January 8, 1957.” 


(2) That controversies exist between plaintiff and defendant 
involving official action taken and threatened which plaintiff 
challenges as not being authorized by law; that plaintiff be- 
lieves that these matters do not conflict with defendant’s right 
to proceed administratively under the Act. 


The asserted controversies are best summarized in the prayer 
in which plaintiff asks that the court enter judgment declaring: 


(a) That the Secretary has no lawful authority to fix the 
minimum prices to be charged plaintiff for milk at any 
figure in excess of the parity price for milk; 


(b) That the producers supplying milk to the present 
Corpus Christi Marketing Area (who do not also de- 
liver their own milk to processors in either Cameron 
or Hidalgo counties) should not be allowed to vote 
Cameron and Hildalgo counties into the Corpus Christi 
Area against the wishes of the producers delivering 
their own milk in Cameron and Hidalgo counties, nor 
should the Coastal Bend Producers Association (head- 
quartered at Corpus Christi) be allowed to cast a bloc 
vote on their behalf. 


(c) That the Secretary has no lawful authority to establish 
or maintain the existing price differentials between 
Corpus Christi and San Antonio or impose same upon 
plaintiff or other processors in Cameron and Hidalgo 
counties, and no lawful authority to establish the pro- 
posed 17¢ price differential between Corpus Christi 
and Cameron, Hidalgo and the other Valley counties. 


Plaintiff also alleges that, if the Secretary makes the orders 
feared, it will be damaged many thousands of dollars annually. 
Plaintiff emphasises, however, that no injunction is asked for, 
the only relief sought being a decree that the Secretary has 
not the power under the statute to do these things. 


Defendant moves to dismiss because of: (1) want of juris- 


*This action was filed on Dec. 8, 1956, Motion to dismiss filed January 10, 1957 and amended 
motion to dismiss on Jan. 24, 1957. The court has noted from the press that the hearing has 
been held, plaintiff appearing therein. Apparently the Secretary has taken no action. 
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diction over (a) the person of the Secretary; (b) the subject 

matter; and (c) failure to state a claim upon which relief can be 


granted. 


The complex and challenging milk problem which has com- 
manded the best efforts of Congress and the Department of 
Agriculture are set out in many cases, among them United 
States v. Ruzicka, 329 U.S. 287 and Benson v. Schofield, D.C. 
Cir., 2386 F(2) 719. 


Plaintiff contends that this court has jurisdiction over the 
person of the Secretary because (a) section 608c (15) (B) of 
Title 7 vests jurisdiction in the District Court in which a hand- 
ler resides or has his principal place of business to review a 
ruling of the Secretary; therefore (b) such section “must pro- 
vide the essential jurisdiction for determining the same issue 
in this declaratory judgment proceeding” under 28 U.S.C.A. 
2201. But this is not a proceeding to review a ruling. No ruling 
has been made. Plaintiff’s contention seeks to place the cart 
before the horse even where there is no horse. 


The Declaratory Judgment Act does not confer jurisdiction 
here over the person of a defendant who is not a resident of, or 
found in this state. The court’s process cannot be served outside 
the state in an action in personam.’ Benson is the only defendant 
in this action unlike, for instance, Shaughessy v Pedreiro 349 
U.S. 48 and Brownell v. Tom We Shung, 352 U.S. 180, where 
the Secretary was held not to be an indispensable party be- 
cause the official action sought to be restrained was to be carried 
out by a resident official of the immigration service. Because, 
however, this might be cured by an amendment joining resident 
representatives of the Secretary, and this court would have to 
decide the other questions raised, I shall pass on the other con- 
tentions as was done in Benson v. Schofield, supra. 


In view of the provisions for administrative review,‘ found in 
subsection 8c(15)A), and the right of judicial review of any 
“ruling”, found in subsection 8c(15(B),—the very section plain- 
tiff relies on here—and the further fact that no “ruling” has 
been made, I do not believe the court has jurisdiction over the 
subject matter at this stage. Clearly the action is premature as 
in Benson v. Schofield, supra. Even if an order had been made 
by the Secretary, plaintiff would have to comply, it would have 


*Rule 4(f), Federal Rules of Civil Procedure. 
‘For which no provision was made as to producers, Stark v. Wickard, 321 U.S. 288. 
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to exhaust the administrative remedy provided in the Act and 
could not even assert the present contentions as a defense in an 
enforcement proceeding. United States v. Ruzicka, supra. 


Even if the Court has jurisdiction, no facts are alleged to 
justify the court in giving an “advisory” declaratory judgment. 
No other relief is asked and, clearly under all the cases, the 
court can neither enjoin the order nor permit such matters to 
be set up as a defense in an enforcement proceeding until ad- 
ministrative remedies have been exhausted. The action itself is 
equitable in nature, the court having discretion as to whether 
it shall be entertained. Since Congress has struggled with the 
problem of all surpluses, and the dairy industry in general, for 
years and wisely delegated these matters to the Secretary, pro- 
viding for both administrative and judicial review, and further 
in view of the fact that the rulings plaintiff fears may never be 
made, I hold that no claim is stated upon which the court can 
or should grant relief. Plaintiff cites District Court decisions,° 
all decided long prior to the Ruzicka and Benson cases, which 
are, I think, otherwise distinguishable. 


Defendant’s motion to dismiss will be sustained on all grounds 
urged and, alternatively, by refusal to entertain the proceeding 
in the exercise of my discretion. The Clerk will notify counsel 
of the filing of this memorandum. Counsel for defendant will 
submit an order accordingly. 


‘Black v. Little, 1934 (D.C., Mich.) 8 F Supp. 867, Roloff v. Perdue, 1939, (D.C. Iowa), 31 
F. Supp. 739, 338 F. Supp. 513; Chester C Fosgate Co. v. Kirkland, 1937 (D.C., Fla.) 19 
F. Supp. 152. 








